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To the HoNoURABLE 


50 CIETY 
WRITERS 


His Majeſly s *! 


GENTLEMEN, 


Treatiſe being to illuſtrate, 
in a methodical Way, the 
Riſe and Progreſs of Heri- 
table Rights, I could not introduce 


it more favourably into the World 
a 2 than 


\HE Deſign of the enſuing 
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iy D EDICATION. 
than under your Protection. An EC 
ſay upon the Security and Tranſmiſ- 
fion of Property, the moſt conſider- 
able Branch of your Employment, 
claims Shelter no where ſo. juſtly as 
under your Patronage : And as that 
uſeful Subject has been hitherto much 
neglected, this ſmall Performance, 1 
hope, will meet with your Counte- 
nance and Approbation. 


No Pains have been ſpared to ren- 

der the Undertaking as complete as a 
firſt Eſſay upon a Theme accompa- 
nied with ſo many puzzling Circum- 

ſtances can reaſonably be expected ; 
And conſidering the Variety of Mat- 
ters treated in it, that no one ever 
went before meg, and that I have ven- 
tured to methodize a- Subject hitherto 
reckoned incapable of Order, I have 
Reaſon t to believe you will pardon my 
. Elcapes, 


- 


with Clemeney and Candour, 

of ml not hes 1 5 to bee ele 
fly forgiven by ſome zealous Anti- 
quaries, for the few Innovations I have 
made bold to introduce in their tedi- 


far as I judged it fate to do 4 clips 
ped, cropped, circumciſed, the old, ob- 


i- | ſes, Circumlocutions, with which, to 


a | the great Reproach of the Profeſli- 


1- | on, our Writings even at this Day ſo 
much abound, that by looking into 


: | them, one might be apt to date the 
= | Exiſtence of a modern Conveyancer a 


r | Century or two before he was in Be- 


ing. Whether it is for the ſake of Re- 


a | dundancy, or ſome ſecret Incantation 


e theſe Votaries of Antiquity may ima- 


„ „ 


DEDICATION. 5 
Eſcapes, and judge of the Endeavour 


ous Way of Writing; ; having, in as 


ſolete, antiquated, Expreſſions, Phras 


7 pins there is in the Number Three, 


2 
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they ſeem ſo extravagantly fond of io 


throwing together prepoſterouſly that 
Number of {ynonimous Words in al- 


moſt every Sentence, is a Myſtery too | 
ſublime for one who is not poſſeſ- 
ſed of the ſame Caſt of Mind with | 
themſelves to comprehend. But a- 
bove all, the numberleſs Tautologies | 


and multiplied Repetitions, which 
ſerve for nothing bur to lengthen out 
their Writings, and rather erplex 
than illuſtrate them, are hight 

lerable. Yet, ſo tenacious are theſe 


Lealots, that though the manifeſt A- 
buſes here inveighed againſt are in 
the enſuing Tract adjuſted with the 
utmoſt Lenity and Caution, ſuch neceſ- 
ſary Emendations, I am afraid, may 
be of Weight enough to infuſe into 
their Minds ſorry Apprehenſions of it, 
and to inſpire them with the Senti- 
ment of a certain judicious Prieſt a- 


bout 


y into- 6 


4 * 
2 * 
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zout the Dawning of the Reforma- 
ion, who being reprehended for read- 
ng Mumpfimus inſtead of Sumpſimus, 
n the Courſe of publick Worſhip, 
eplied, He had done ſo theſe thirty 
Fears paſt, and was not Fool enough now 
to Jeave his old Mumpſimus for their, 
nerv Sumpſimus. Be in that what will, 
I ſhall not be ſollicitous about the 
h Matter; ſince, as for thoſe who have 
it already taken Party with illiberal Cant 
* ſand Jargon, and are reſolved not to 
„ fbe pleaſed out of their own Way, I 
le bas little dread their Cenſure as court 
\- {their Applauſe. 


Ee | BUT as you, Gentlemen, and you 
— only, are my proper Judges, to your 
petter Judgment I ſubmit the follow- 
o ing Sheets. If I am ſo happy as to 
> merit your Approbation, I ſhall e- 
+ fteem it an ample Reward, and be 


Proud 


— — * 2 
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proud to dedicate my {elf again to 
your Service, when-ever I find a Time 
and Occaſion proper for it. 


0 
T am, a oak of 


SITNTIMEN MM 


| © Tour moſt humble Servants 
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ea. 8 SERITABLE Rights with us are go⸗ 
of 5 veraed by the Feudal Law, by which 
2 a Feu is defined to be, A free and gra- 
uly tuitous Right to Lands, made to one for 


Services to be performed by him. For Feus being 


Fronced at firſt for military Services, without a 
Price, 


— h 


The Origin 6 and Progreſs 


= 
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Price, no one was deemed capable of receiving 
them that was not fit to aſſiſt his Lord in the 


Wars: Though in proceſs of Time, as Superiors 
became more intent on Gain, military Offices be- 
gan to be neglected, and the warlike and martial 
Nature of Feus, by the Intervention of Money, 
became tainted of courſe; inſomuch that Women, 
furious Perſons and Perſons under Age, unfit for 


War, were privileged to acquire them. This De- 


generacy was indeed diſguiſed at firſt under a ſpe- 
cious Pretext of the worthy Actions and Atchieve- 
ments of Anceſtors, whoſe ſudden Death had bar- 
red the Munificence of the Giver, otherwiſe than, 
as the Poet hath it, ut in prolem tranſcurrat gratia 
patrum; but in later Times it ſtill increaſed by 
degrees, and hath at laſt ariſen to ſuch a Height, 
that at this Day, if I may ſo expreſs it, we can 


hardly diſcern a Feu ima Feu. So that Feus be- 


ing no longer gratuitous, but having become the 


Subjeck of Bargain and Sale, a Feu or Fee (call 
it which you will) is now with greater Propriety 


defined to be, A Right to an immoveable or an in- 
corporeal Subject, granted under certain Conditions, 
and for the Perforniance of certain Services, agreed 
on betwixt the Gramnter and Receiver of it. 


The main Diviſion of Feus, according to the 


5 1 ed * 
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Feudal Law, is into proper and improper; and from 


theſe two Sources proceed all the Branches and 
Subdivifions we find mentioned by the Feuda- 


liſts. A proper or right Feu is that granted for Ser- 


vices indefinitely, that is governed by the com- 


mon and regular Law of Feus, and hath received 


no 


INTRODUCTION. 3 
no Alteration by Conſuetude or Paction : And an 
improper Feu is that which recedes from the na- 
tural and innate Qualities of a Feu, and is ſtint- 
ed or reſtrained by Pactions, Conditions or Ser- 
vices ſpecially expreſſed, as tor the moſt part all 
our Feus nowa- days are. 
With us again, Fees are W 15 with 
reſpect to the Vaſſal; and, 2aly, by che Manner 
of Holding. 
Firft, with reſpect to ths vaſſil, Fees are di- 
ſtinguiſhed into /ample, tailgied and conjun ones. 
A /mple Fee is that which is conceived in favour 
of one and his Heirs whatſoever, without Limi- 
tation. A 7ailzied Fee is that whereby the di- 
rect Line, either of Deſcendents or collateral 
Heirs, is cut off from the Succeſſion, and a Place 
opened to remoter Sueceſſors in their ſtead. And 
a conjunct Fee is that which is ſettled on two or 
more Perſons jointly, and their Heirs, or the 
Heirs of one of them; as if a Feu were diſponed 
to a Man and his Wife in conjunct Fee and Life- 
rent, and to their Heirs, or to a Son nominatim 
and his Heirs, in Fee. 
_ Secondly, with relation to the Holding, Feus i 
are divided into Ward, Feu, Biench, Burgage and 8 
Mortified Fees; of all which hereafter. | = 
Now, this Diviſion of ours does not at all claſh 
with thoſe handed down to us in the Feudal Col- 
lections; but, on the contrary, is illuſtrated and 
ſupported by them, inſomuch that there is not one 
of thofe Diviſions whole Effect does not evident» 
Iy appear in our Cuſtoms; nay, the Feudal Con- 
A "os ſtirution 
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ſtitution and ours, in relation to this Particular, 
are ſo far twiſted and blended together, that the 
Difference, I may ſay, hath almoſt dwindled in- 
to nothing. But then the Feudal Law differs ſo 
widely from ours in a multitude of other 'Things, 
that, without attempting to run either the Diffe- 
rence or the Parallel betwixt the two any farther, 
it may be more appoſite to our purpoſe in this In- 
troduction, to betake ourſelves to our own Con- 
ſtitution, and to conſider briefly the four or five 
following Preliminaries : Ih, Who they are that 


can regularly grant Feus with us, and who can- | 


not. 24, Who can acquire them. 37io, What 
are the proper Subjects of a Feu. 4to, What are 
the eſſential and neceſſary Requiſites of the Feu- 
dal Contract. $570, How Feus are conſtituted. 
Fir/# of all then: As to the Granter, this is a 
general Rule, That any one veſted with an im- 
moveable Subject, either allodially or in Fee, may 
give it out in Feu, provided he be intruſted with 


the free Adminiſtration of it. Hence it follows, 


chat Pupils, Minors, married Women, and all o- 
thers wanting a Capacity to adhibite a juſt Con- 


ſent, as they are reftrained from the free Admi- 


niſtration of their own Affairs, ſo they are like- 
wiſe deprived of the Faculty I am here ſpeaking 


of. Married Women however, with the Con- 
ſent of their Husbands, may very properly feu 


out their Heritage; though Tutors in behalf of 


their Pupils, and Minors with the Concurrence of 
their Curators, are not intitled to the Privilege, 


Except in Caſes of urgent Neceſlity, as when the 


1 
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Minor's Debts are conſiderable, and cannot be o- 
therwiſe ſatisfied; and even then it is highly ne- 
ceſſary that the Indiſpenſableneſs be aſcertained 
by a Decree of the ſudges, after a Trial of the 
Matter. Minors nevertheleſs are not diſabled 
from rene wing old Inveſtitures, becauſe the 
may be compelled to do ſo, and are in no * 
Caſe by the Renewal, if they have not thereby 
conferred a Right on the Vaſſal which he had 

not before: Nay, for that Matter, though a Mi- 
nor, wanting Curators, ſhould make over a new 
Feu, the Conceſſion would not be intrinfically 
void, but ſubjected only to be rendred ſo by a 
Reduction; nor would it even be reſcinded, un- 
leſs the Inequality on his Side were maniteſt, and 
ol ſuch a particular Character as bewrayed Fraud 
and Circumvention, or the Levity and Raſhneſs 
of his Youth. | Fg | 

Prodigals, or Perſons of an extravagant Pro- 
fuſeneſs, who ſpare nothing, but drive all before 
them, are in no better Caſe than Madmen, becauſe 
their ways of managing are much the ſame ; and 
therefore they are reſtrained from Deeds of Alie- 
nation, and conſequently from the granting of 
Feus, without the Aſſent of their Interdictors. 
But with us no Man 1s reckoned a Prodigal tor 
{quandring his Subſtance, or ſpending it laviſhly, 
unleſs in the firſt place he be declared fo by a 

Sentence of the Judge. 

Since deaf and dumb Perſons can hardly be al- 
lowed to have a reaſonable Knowledge of the 
Matter tranſacted, and though 'they * — 

| | 5 5 Judg- 


SE INTRODUCTION K® 
ms, yet ſince it muſt be owned that it can 
be but of litcle Uſe to them in the Adminiſtration 
of their Affairs, the Authority of Tutelaries or 
Guardians ſeems highly neceſſary to give their 
Deeds effect. 5 5 = 


Factors or Adminiſtrators, though they have 


the Management of their Employer's whole Bu- 


fineſs, yer they cannot conſtitute a Feu without 
a ſpecial Commiſſion authoriſing them to do ſo; 


but they may renew an ancient Infeftment with= 
out that Specialty. 1 N 
The Sovereign is ſo far tied up from alienating 
the annexed Patrimony of the Crown, that he 
cannot feu it out without a previous Diſſolution 
in Parliament; and even then it muſt be done 
with an Augmentation of the Rental. 


How far a Vaſſal may venture to ſubfeu his 
Ward Fee, without rendring it obnoxious to the 
_ of Recognition, ſee Stair, B. 2. f. 11. 


0136 14 This however we may take for a 

Rule by the by, That a Subfeu, whereof the Feu- 
duty exceeds the half of the real Rent of the 
whole, is not diſallowed ; becauſe the Superiori- 
ty, or dominium directum of the whole Fee, and 
more than the Profits of the half, are till retain- 
ed. But then the Circumftance of an Under-vaſ- 


— 
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eries of Minorities together. And this ſuggeſts 
Wc Reaſon why we ſo much aim at getting rid 
f ſubaltern Superiors in order to hold of the 
ESCrown, the Fountain from which all our Feus 
have originally flowed. PR 
ln the Second Place, As to thoſe who can ac- 
auire Feus, this is likewiſe a general Rule, That: 
every one may receive or purchaſe a Feu that is 
not prohibited. Now there is not one ſingle 
Claſs of Perfons worth the naming that comes 
under the Verge of the Prohibition here meant 
by, except theſe three, 1/, Tutors and Curators, 
who are only cut off from the Privilege in this 
one Reſpect, that they cannot acquire Right to 
e any of their Minor's Poſſeſſions. 29, If there is 
= Controverſy concerning a Feu depending before 
the Lords of Seſſion, none of their Number; 
without forfeiting his Office, and rendring him- 
ſelf infamous to the boot, can purchaſe a Right 
toit. And zaliy, Furious or tatuous Perſons, Per- 
ſons under Age, Prodigals, Gc. under the Tute- 
lage of others, are incapable of acquiring Feus 
regularly, without the Aid and Accord of their 
Pool nooks 5 p 
In the Third Place then, concerning the proper 
Subjects of a Feu, Theſe, in ſhort, are Things 
immoveable; as, Lands, Tenements, Mills, Meſs 
ſuages, Fields, Woods, Gardens, and the like 
Hereditaments: Or ſuch Things, at leaſt, as be- 
ing equipollent to Immoveables are eſteemed ſo, 
mean Things incorporeal; as, Annualrents, Ser- 
Nvitudes, Juriſdictions, Fiſhings, Penſions, and 
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the like. Moveables alſo, though they cannot 
be feued our by themſelves, yet in fo far as they 
accede to, and have a neceſlary and immediate 
Connexion with an immoveable Subject, may ve- 
ry regularly be paſſed over with it. 1 
In the Fourth Place, the eſſential and neceſſa- 
ry Requiſites of the Feudal Contract are theſe; 
Imo, That the Superiority, or dominium direfFum, 
remain with the Granter, or Lord of the Fee, at 
the ſame time that the Erofit, or dominium utile, 
is conveyed to the Receiver. 240, That the 
Vaſſal hold of the Superior, as having a direct 
Right in the Fee; and acknowledge his Supre- 
macy by the Preſtation of ſome Fact or Deed pe- 
cified in the Grant. gtio, Fidelity and - Homage 
are always implied in the Feudal Contract, and 
are Accidents ſo inſeparable from the Character 
of a Superior, that they cannot be paſſed from by 
any Stipulation to the contrary. But though * 
Fealty, or an Oath of Fidelity, be till due, yet. 
by our Cuſtom tis ſeldom or never required. 
 Lafth, To the Conſtitution of a Feu there are 
two Things of abſolute Neceſſity: The one is the 
preſent diſpoſitive Act of the Superior, ſtating the 
Property of the Fee in the Perſon of the Vaſſal, 
which is done by a Charter; And the other is 
that of Tradition, or the Delivery of fymbolical Þ? 
Poſſeſſion ; a Requiſite fo eſſential towards the | 
Completion of real Rights, that it cannot be ſup- 
plied even by a real and natural Poſſeſſion. This 
again is called Sa/zze. And the Charter and _ T 
e nd 
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jointly are termed Infeudation, Infe eftment, or I- 
veſtiture. 


\ Theſe 910 conſtitutive Acts muſt be expreſſed 
in their ſpecifick Forms of writing; for now that 
Writ is introduced as an indiſpenſable Solemnity 


in the Tranſmiſſion of Rights; a Feu can by no 
means be conſtituted without it. To begin n 


wirh the former. 


F 
＋ 1 T. . 


Concurting the firſt Part of the Inveſt 
ture, namely, the Charter. Ko 


+ HART ER is, A written Deca, iden- 
cing the Superior to have made over the Fee 
L X. bis Vaſſal, and expreſf ng the whole Te- 
nor of the Invefiture, ” 

The Tenor of Charters is variable according to 


the ſeveral Kinds of Infeftment, whereof ſome 


are original, as when the Fee is at firſt conſtitu- 


ted; and others, taking Riſe from a Renewal of 
the Inveſtitufe, are called Charters, or Rights by 


Progreſs : And in both Caſes the Charter may be 


granted, either by the Sovereign, or a Subject 


Superior. 
Charters from the Sovereign are always drawn 


up in 1 the Chancery, where their Formula is well 


known 


/ 


10 Concerning the firſl Part ; 
known already; and for that Reaſon I ſhall pur» il 
poſely wave what otherwiſe might have been here 
{aid concerning them. And as to Charters. from 
Subjects on the Renewal of Inveſtitares, I pur- 
poſe to treat of ſuch, howſoon I have diſcuſſed 
the Bulk of thoſe Writings that give Birth to, 
and muſt neceſſarily precede them: So that in 
this Place I am to be confined to original Charters 
by ſubaltern Superiors, of which fort the conſti- 
tuent Parts are as follows, viz. The Name and 
Deſignation of the Granter, The Name and De- 
ſignation of the Receiver, The Cauſe or Motive 
inductive of the Feu, The Subject- matter of it, 
The Holding, The Premium or Reward which 
the Vaſlal owes to his Lord, The Date, that is, 
the Place, Time and Witneſſes, where, when, 
and before whom the Writing is ſigned and ſeal- 
ed: And theſe are altogether ſumm'd up and 
compriſed in the following Clauſes, of which the 
Charter is ordinarily compounded. 
1. A Narrative, containing chiefly theſe two 
Things: 1/, The Names and Defignarions of the 
Granterand Receiver, which by the by ought ro 
be very diſtinctly ſet forth, fo as no manner of 
Room may be left to doubt of the Perſons; be- 
caule an Error in that reſpect, or in the Deſcripti- 
on of the Subject paſſed over, is ſuch a Vice as 
admits of no Temperament, but undoes the Grant 
eftectually. 240%, The ſpecial Cauſe or Incite- 
ment leading the Granter into the Alienation, 
which is ſometimes Love and Affection, called a 
licrative Cauſe; and at other times, a certain Price, 
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9 
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the Inueſtiture. xx 
2 yearly Feu- duty, the Performance of Services, 
the Reward of one's Merit, or the Implement of 
a previous Contract, and ſuch like Reaſons, term- 


ed onerous Cauſes, Now though the Narrative 


ought always to proceed on plain Truth, and to 
be founded on the Fact itſelf, yet when this Rule 


is tranſgreſſed, as where the Motive inſinuated is 
not true, the Charter is ſtill good; becauſe a falſe 


Narration impeacheth the Granter only, but never 


can void the Diſpoſition of a Subject Superior. 


2. A difpoftive Clauſe, in which the firſt Thing 


conſiderable is this, That it regulates and deter- 


mines the Courſe of Succeſſion, ſettling it on the 
Vaſſal and his Heirs or Aſſigns, either with or 
without Limitation; and nominating or ſubſtitu- 
ting the Heirs one after another, or not, accord- 
ing to the particular Quality of the Fee and De- 

ſtination of the Parties. The ſecond Thing con- 


2X fiderable in this Clauſe is, the Subject-matter of 


the Fen, which ought to be deſcribed by Marks 
and Circumſtances capable of removing the leaſt 
Degree of Uncertainty or Error in the Matter. 
Thus, Lands in the Country ſhould not only be 
denominared by their common Deſignation, but 
pointed out and diſtinguiſhed by the Parith or 
Barony, and the Sheriffdom, Stewartry or Re- 
gality in which they ly: As Houſes within the 
Limits of a Burgh oughr to be deſcribed both by 
the individual Place in which they are ſituated, 
and likewiſe by a particular Bounding; that is, 
by the ſeveral Tenements on the Eaft, Welt, 
South, and North Parts thereof. Sometimes chere 
88 N 


12 Concerning the firſt Part 


is but a Part of a 'Tenement conveyed, and then 


It is indiſpenſably neceffary that that Part be ſpe- 
cially characterized; ſince it is not enough for one 


to lay, that he diſpones his Part of ſuch a Tene- 


ment, or of ſuch a Parcel of Ground, unleſs he 
explains at the ſame time what his Part is. Upon | 
the whole, The Charter gives Right to nothing 

that is not, at leaſt, implied in the diſpoſitive 
Clauſe, though enumerated in other Parts of the 


Grant. 


3. Tenendas, as it is called, that is, a Clauſe i 
repreſenting of whom, and by what Tenure the 
Fee is to be held. The Sequel of this Clauſe, ac- 8 
cording to the modern Conception of it, is alto- 
gether ſuperfluous and unneceſſary, being at beſt 
but a heap of exegetical and explanatory Words 
ſerving to illuſtrate the Extent of the diſpoſitive 


: 


. 
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Holding, as ſhall be ſhewn hereafter. 


ing to the Nature and particular Character of the 


. py 0 ys way ry; ad Df (OSS 


' 4 A Clauſe called Reddendo, expreſſing the 3 
Duty that the Vaſſal owes to his Superior, in re- 
turn for the Feu. This Duty is various, accord- 


F. AClauſe ofWarrandice, whereby the Grant- 
er becomes bound to maintain and make good the 
Subject diſponed, either abſolutely, that is, at all 
Hands and againſt all Men; or mph, that is, 
from his own proper Facts and Deeds ſolely. | 
And the governing Principle by which the Di- 
ſtinction is determined is this, That an onerous F* 

Cauſe calls for the former, as a gratuitous one, at 
ſnoſt, demands but the later. Nay, when the 
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of the Juveſtiture. 0 3 


3 Cauſe of granting is either onerous or remun era- 


tory, abſolute Warranty is always implied, al- 
though it be not ſo ſtipulated: As on the other 
hand, when the Granter reaps no Advantage, nei- 
ther in preſent nor in proſpect, ſimple Warranty 
is only implied, although the contrary ſhould be 


ſtipulated: So that the Strength and Effect of 
tis Obligement, in caſe of Eviction, depends 
3 wholly on the Motive inductive of the Grant. 
X Beſides the two Kinds of Warrandice already 


mentioned, there is yet a third ſort, called real 


Narrandice, i. e. when Feoffinent of one Tene- 


ment is given in ſecurity of another: And this, 

as well as the other two Species, thall be exem- 

plified in a proper Parr. | : 
6. A Precept of Safgne ; which is, a Command 


by the Superior to his Bailie for inveſting the Vaſ- 


fal with the Fee. „ 
7. A Clauſe of Subſcription, mentioning the 
Dare, and the Writer and Witneſſes Names and 
Deſignations; agreeably to which rhe Charter 1s 
{igned, and ought to have the Seal of the Grant- 
er affixed to it at the ſame time. This Clauſe e- 
ſtabliſheth all the reſt; for without it, the Con- 
ceſſion is void and of no account. 
N. B. The Charters here treated of may bear 
a Clauſe. of Regiſtration, to be regiſtred in the 
Books of Seſſion, but cannot be recorded in any 
other RE 2) Ho co Donn 


Thus far concerning the ſeveral Clauſes and 
Parts of the Charter, There are two Things more 
1 n * enn 
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14 Concerning the firſi Part 


remaining ſtill to be conſidered: The one is, Whe- 


ther Charters ought to be formed in the Latin 


or Engliſb Languages; and the other, Whether 
they oyght to be written. on ſtamped Paper or 
Parchment. 


As to the Fir/t, Whether Charters ought to be 
formed in the Latin or Engliſh Languages: It 


ſeems indeed to me a Matter of great Indifferency 
in which of the two they are drawn up; only 
there is an old Act of Sederunt, appointing Char- 
ters and ſuch other Writings as were in uſe to be 
written in Latin before the Vear 1652, to be con- 
tinued in the ſame Language in time coming: And 


for that, and a few other Reaſons beſides, I have 


made choice of the former. As to the Second, 
Whether they ought to be written on ſtamped 
Paper or none Cuſtom hath ſo tar decided 
the Queſtion, that if a Charter be not extended 
on the latter, it is at this Day better known by 
another Name. 


Having thus far W the Way, come in 
the next Place to ſet forth the Stile of the Wri- 
tings I am here mentioning : And in order to this, 


allow me to reaſſume the ſecond Part of the Di- 


viſion of Feus with us, to wit, that Which owes 
its Birth to the various Kinds of Holding. With 
reſpect to the Holding it was ſaid, that Fees are 


branched out into Ward, Fen, Blengh, » Burgage and 
Mortified ones. 


I. * Ward Pee! is the ſk proper Feudal Right 
Ve 
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we have, called ſervitium militare, from the Ori- 
ginal of Fees, which, as I hinted before, were 
granted at firſt for military Service; but that be- 
ing now little in Uſe, the grand Effect and Con- 
ſequence of it is, the Ward and Marriage of the 
Vaſſal. N | 
= Model of a Charter, making over a Ward Fee to the 
= Yoſal and his Heirs ſimply, and containing Vari- 

ations ſuited to the Character of the Holding. | 


e | | 
- OMs x BUS hanc chartam viſuris vel perlecturis, 
d x ſalutem. Vobis notum facio, me A, terra- 
rum & aliorum omnium quæ infra recitantur, do- 
„ minum, ob multa digna & de me benemerentia 
4 officia, in me & meos a B collata, & quo ille in 
d talibus erga nos officiis perſtare inducatur, noſtro 
d quoque commodo ſimul proſpecto, dedifle, con- 
* ceſſiſſe & diſpoſuiſſe, & per hanc chartam, illi, 
heredibus ſuis & ſucceſſoribus quibuſcunque, in 
IF hereditatem, fine reverſionis facultate, dare, con- 
2 | cedere & diſponere, omnia & ſingula, Ne 
ad eæ hic res diſpaſitæ, ſive frat terre, baronia, domus, 
> BY /undus, prædium, officinm, juriſdittio, aut quodcun- 


gue alind in feudum dari ſolitum; que omnia, ut an- 
tea monetur, per certa ſua ſigna & circumſtantias, 
ut omnis dubii & erroris cauſa tollatur, deſignanda 
unt. Tum fic pergendum, | cum omni jure & titulo 
2 que mihi ex his terris, vel earum aliqua parte, 
competunt, aut in futurum pertinere poſſunt. Te- 
nenda & habenda autem de me & ſucceſſoribus 
meis, per ſervitium, wardam & relevium, in feu- 


do 


16 Concerning the firſt Part 
do & hereditate in perpetuum (a). Reddendo 
inde” nobis, debira & ſervitia tali tenure generi 
allueta, omnium aliorum onerum aut præſtatio- 
num loco (9. Quas terras atque alia modo nun- 

„„ | cupata, 


(a) The Tenendas, as was formerly obſerved, is generally 
enlarged with a Number of exegetical and explanatory Words ; 
hich, though they be uſed rather for Caution than out of Ne. 
ceſſity, I have bere inſerted, as follows : Per omnes ſuas metis 
antiquas & diviſas, prout in longitudine & latitudine jacent, 
cum domibus, ædificiis, boſcis, planis, moris, mareſiis, viis, ſe- 
mitis, aquis, rivulis, ſtagnis, pratis, paſcuis & paſturis, molen. 
dinis, multuris & eorum ſeqtielis, aucupationibus, venationi- 


— 


bus, piſcationibus, perariis, turbariis, cuniculis, cunicũlariis, 
columbis, columbariis, hortis, pomariis, fabrilibus, brafinis & 


brueriis, geneſtis, ſylvis, nẽmoribus & virgultis, lignis, Japici- 
diis, lapide & calce, cum curiis & earum exitibus, herezeldis, 
blooduitis, mulicrum marchetis, libero introitu & exitu, & o- 
mnibus aliis libertatibus, commoditatibus, proficuis, aſiamentis, 
ac juſtis ſuis pertinentiis quibuſcunque, tam non nominatis quam 
nominatis, tam fubtus quam ſupra terram, procul & prope, ad 

rædictas terras ſpectantibus, ſeu fpectare valentibus, quomo- 
dolibet in futurum, libere, plenarie, quiere, integre, honort- 
fice, fine aliquo impedimento, revocatione, contradictione aut 
r ß. 

(% If the Superior hath tranſacted for a liquid Quota or an- 
nual Preſtation, in place of the Emoluments and Caſualties thas 
otherwiſe might have accrued to him ex contractu feudali, the 


Holding is called Taxt-ward ; in which caſe the following, or 


ſome ſuch like Clauſe, ſhould be adjected to the Foot of the Red. 
denilo: Proviſum autem & concordatum eft, quod etſi terræ, 


baroniæ & alia, cum pertinentiis prædiſpoſita, in meas aut ſuc- 
ceſſorum meorum manus in poſterum devenerint, five wardæ 
five non-intfoitus ergo, prædicto B ſuiſque licitum erit eadem 
oſſidere, reddituſque & proficuas eorundem recipere, quoad 
in horum alterutro poſita ſunt ſtatu; pro ſoluta mihi & meis, 
quotannis, ad duos anni terminos, feſta ſciz. Pentecoſtes & 
Sti Martini, per æquas partes, pro warda, — monetæ Sco- 
ticæ ſumma; ob non-introtum, & ante & poſt actionem de- 
* claratoriam, 


4 


of the Inveſtiture. 
| ctipata, cum pertinentiis, eidem B & ſuis, contra 
omnes mortales, & ab oninibus periculis, tueri & 


C | defen- 
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claratoriam, ſimili ſumma; ad cujuſque heredis introitum, tan- 


ta; ad cujuſvis heredum maritationetn, quoties occurret, ſums 
ma ; & ſuttima quotannis, pro eſcheta uſufructua- 
ria memorati B aut ejus dictorum, quandocunque ceciderit, 
durante ejus vita cujus eſcheta in manus noſtras ceſſura eſt. 
Quas caſualitates per hanc chartam taxavi, & fixas & certas, ut 
præfertur, reddidi; etiamiue diſpono, & ſucceſſores meos diſ- 
ponere devincio, omnes caſualitates wardæ, non-introitus, re- 
evii, maritagii, aut eſchetæ uſufructuariæ, quotieſcunque acci- 


derint, cum omni ex iis proveniente commodo, in gratiam B 


ejuſque ſupra dictorum, ob ſolutos hoſce liquidatos redditus in 
eventibus modo recitatis. This Clauſe is commonly prolonged 


With an additional one, to the following purpoſe : ltidern ſtatu - 


tum eſt, quod, non obſtante præſentium tenore, heredi appa- 


renti & ſucceſſoribus ejuſdem B, etſi pro tempote minotibus, 
licebit, ſeipſos ſervitos & retornatos, & poſtea in terris & aliis 
præfatis, de me & meis modo præmiſſo tenendis, infeodatos & 


laſinatos obtinere, cum quo, & omnibus aliis ex tali ſervitii ges 
nere procedentibus commodis, in perpetuum diſpenſavi. 
Although the Caſualty of Recognition cannot well be taxed, 
becauſe it is contrary to the Nature of the Feudal Contract to 
contain a Clauſe diſpenſing with it; yet the Superior may, by & 
proper Clauſe, give to his Ward Vaſſal a direct Power and Fa. 
culty to alienate, without incurring any Hazard on that account. 
Such a Clauſe, being joined to the former, inight be expreſſed in 
this Manner: Conventum ulterius & ſtatutum eſt, quod eidem 
B & ſuis, jus ſuum in terris & aliis memoratis, abſque noſtro 
conſenſu, in cujuſcunque gratiam liceat tranſmittere & vende- 


re, idque vel remiſſa vel reſervata redemptionis facultate; & 


hunc in finem, omnia ſcripta & evidentias ad venditionem ſta- 
biliendam neceſſaria, concedere: quod ob factum, feudum re- 
cognitionis pœnæ obnoxium nullo modo reddetur; quam pœ- 
nam, & omnem inde movendam actionem, in æternum remi- 
ff. Inſuper, meipſum atque meos devincio, illius B heredes & 
ſucceſſores, ullumve alium cui feudum hoc alienaverint, vallal- 
los in eodem, modo prædicto tenendo, recepturos, ſolutis au- 
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18 Concerning the firſt Part 


go (a). Præterea, yobis 


& 
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tem ſemper inde nobis taxatæ wardæ redditionibus & ſervitiis, 
in eyentibus modo dictis, mihi ſolvendis. | 

On the other hand, when the Holding is Ward, ſimple or tax- 
ed, without ſuch a Privilege as that I was Juſt now mention- 


ing, if the Vaſſal makes over the larger half of the Feu to a ſin- 


gular Succeſſor without the Superior's Conſent, the whole Fee re- 
verts to the Superior for ever; and this Caſualty takes place ipſo 


jure, without any previous Stipulation : However, as an expreſs 
Paction may in ſome Caſes be reckoned a ſironger Tie than 4 


mere Statute, the Recognition . may likewiſe be guarded againſt 


by a Clauſe de non alienando; and in that caſe, inflead of the 


foregoing, you ſhould adjoin the following Clauſe : Nihilominus 


ſtaturum & conventum eſt, quod deſignato B aur heredibus 
ſuis nullo modo vendere, oppignerare aut diſponere feudum 


Hoc, vel ejus aliquam partem, ullivis niſi heredi apparenti alio- 


7 ſucceſſuro, abſque meo conſenſu prius adhibito, liceat; & 
1 


contrarium faciant, prædiſpoſitum feudum illico ad nos im- 
mune & ab omnibus hujus naturæ juribus æque liberum rever- 
tetur, ac ſi nobiſcum ſemper permanſiſſet; & nobis actionem 
declaratoriam delicti movere & proſequi licitum erit, & domi- 
nium utile cum directo dominio, omni habili modo, conjun- 


ctum & conſolidatum obtinere: hacque omnino ſub lege facta 


& conceſſa eſt hæc charta. 

(a) Abſolute Warrandice is ſometimes expreſſed in general, 
and at other times in ſpecial Terms, according to the Humour 
and Inclination of the Writer: And which ſoever of the Ways 
it is done, tis much the ſame thing; for as the ſeveral Specia- 


lities enumerated in the latter are altogether-comprehended in 


the former, the one is to all Intents and Purpoſes as extenſive 
and eſfectual as the other. The Stile of the general Warrandice is 
as above, and that of the ſpecial is as follows ; — cidem B, 


& ſuis quos ſupra memoravi, ab omnibus wardis, releviis, non« 


introitibus, maritagiis, eſchetis vitalibus, forisfacturis, recogni- 
tionibus; diſclamatignibus, purpreſturis, baſtardiis, alienationi- 


bus prioribus, privatis & publicis infeofamentis, inhibitionibus, 
interdictionibus, appretiationibus, adjudicaticnibus, uſufructu- 
CE 5 arlis, 
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& veſtrum cuilibet, Balivis meis in finem poſt di- 
cendum conftitutis, præcipio & impero, quod ex- 
templo, viſa hac charta, ſtatum hereditarium, ſa- 
ſinam quoque atque poſſeſſionem realem, actua- 
lem & corporalem, deſignato B conferatis, omni- 
um & ſingularum terrarum & aliorum dictorum, 

ſciz. | Hoc in loco res feudales repetuntur, quamvis 
hand neceſſarium videtur. | 'Tradendo, vel in ſuis 
vel in actornati ſui manibus, paucillum terre & la- 
pidem de harum terrarum ſolo deſumptum, crepi- 
taculum & infundibulum molarum, vulgo Clap & 
Hopper vocata, & manipulum ſegetis ſive ſtipulæ, 
pro terris, pro molis & pro decimis, ſymbola uſi- 
tata; idque nullo modo omittetur, quod faciendi, 
vobis Balivis aut veſtrum cuilibet, plenam meam 
do atque committo poteſtatem. In quorum fidem, 
huic chartæ (in membranis debite impreſſis, ma- 
nu C ſcriptæ) nomen meum atque ſigillum armo- 


rum appoſui, apud Edinburgum, die ——, 
anno ſalutis teſtibus C & D. | 
C teſtis. | UL. S. ] As 


P teſtis. 


II. Fey Holding is that Tenure by which the 
Vaſſal is bound to pay to the Superior yearly a 
Sum of Money, or Quantity of Victual and rhe 

| „ 25, a like, 


— 


ariis, conjunctis feodis, trientibus five tertiis, reductionibus, nul- 
litatibus, &, ut verbo dicam, ab omnibus oneribus aut pericu- 
lis quibuſcunque, tueri & defendere, c. 1 

Simple Warrandice again is of this Form: — eidem B & 
ſus, ab omnibus duntaxat meis factis, in præſentis chartæ præ- 
judicium, tam præteritiꝭ quam futuris, ſecura reddere & in tuto 
ponere, memet & meos devincio atque obſtringo, 


ö 
g 
i 
| 
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like, in name of Feu- duty; as in the following 


Example, which falls under that Claſs of Fees 
called conjunct ones. i 


Charter by a Husband with Conſent of his Wife, te 
a Man and Wife in conjunt} Fee and Liferent, 
and their Son nqminatim and his Heirs in Fee, 
containing Variations adapted to ſuch Caſes and 
Circumſtances as are peculiarly incident to this 
kind of Holding, ob, 


O MNIBuVUs hanc chartam viſuris vel audituris, 


ſalutem. Notum fit me A, cum uxoris meæ 
B libero conſenſu, & me etiam B pro omni meo 
jure, noſque ambos mutuo cum conſenſu, pro cer- 
ta pecuniæ ſumma a C nobis ſoluta, & præſertim 
pro annuo cenſu infra dicendo, vendidiſſe, diſ- 
poſuiſſe, & in feudifirmam elocaſſe, ut per hanc 


chartam vendimus, c. eidem C & ſponſe ſuæ 
D in junctum feudum atque uſumfructum, quibug 


martuis, eorum filio E & heredibus ejus ſive ceſ- 


ſionariis quibuſcunque, in hereditatem, abſquę re- 


trovendendi pacto, totas & integras terras noſtras, 
"56 & alta in feudum conceſla hoc in loco deſeri- 


antur, | cum domibus, ædificiis, hortis, pomariis, 


partibus & pertinentiis earundem, in parochia 
& vicecomitatu ſitas; una cum 
omni jure & juris titulo nobis, ſeu noſtrum cuili- 
ber, inde competente (a). Tenendas & e 

| | 143 


(a) It is the Vaſſa®s Intereſt to get Mills and Multures expre- 


fly diſponed to him along with the Lands, even-though there be 


no 


— 
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has terras atque alia diſpoſita, de me A, heredibus 
meis & ſucceſforibus, in feudifirma five emphy- 

| ES teoſi, 


— — nm — - > 


10 Mill on the Ground at the time; if it were for no other Rea- 
ſon than this, That if the Lands were formerly aſtricted to the 
Diſponers Mill, they will be thereby disburdened of the Aſtri- 
lion. But when the Thirlage of the Lands paſſed over is to be 
reſerved to the Diſponer's awn Mill, or when theſe Lands were 
formerly aſtrifted to the Mill of any neighbouring Heritor, they 
ought always to be feued out with the Burden of the Servitude z 
in which Caſe the diſpoſutive Clauſe is ordinarily lengthned out 
with the following Reſervation : Reęſervata nihilominus aſtri- 
ctionis ſervitute, qua idem C, & alit harum terrarum proprie- 
tarii & occupatores, omnia ſua grana in eis terris creſcentia, 
ad molam de F molenda, portare, & molituras huic molendi- 
no aliaque ſervitia conſueta, ſolvere, aſtringuntur: Excipien- 
da ſunt autem ab hac aſtrictione, firmæ emphyteutæ ſolvendæ, 
grana decimalia, & ea quæ aut terris ſerendis, aut equis paſcendis 
ſeponuntur, in quibus aſtrictio prænarrata locum non habet. 
On the contrary, although it is not doubted but where a Mill 
is diſponed cum molituris ſolitis & conſuetis, without expreſſing 
the Lands out of which ſuch- Multure is payable, the whole 
Lands in uſe of payment are thereby aſtricted, if they belong to 
the Diſponer, and that the Right of Aſtriction is thereby canuey- 
ed, if they pertain to another Heritor; yet that is not always 
reckoned enough, unleſs the Lands be alſo thirled to the Mill per 
expreſſum in the one Caſe, and the Servitude of Aſtriction be 
particularly afſizned in the other; as thus, Itidem, aflentiente 
uxore, haſce alias terras meas de — ad molam F diſpoſitam 
adſtrictas reddidi, & in hunc finem harum terrarum colonos 
omnia ſua grana ad eandem molam ut ibi molantur portatu- 
ros, & molituras aliaque de more præſtanda, ſoluturos, me- 
met, heredes meos & ſucceſſores in futurum devincio; reſerva- 
tis autem ſemine, & fruge equis paſcendis data, firmiſque mihi 
ſolvendis in quantum ad aliud molendinum non vehentur, in 
quibus haud extenditur hæc ſervitus: Eodem modo, præfato 
C, ſponſe ſuæ D, & eorum filio E ſuiſque, ſervitutem five jus 
aſtrictionis in terris de transfero, qua ſervitute, harum 
terrarum proprietarii atque occupatores, grana ſua ad molam 


E 


— 


1 
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teoſi, feodo & hereditate in perpetuum, cum o- 
mnibus ſuis juribus, utilitatibus & libertatibus 


quibuſcunque. KRedgdito inde nobis, ab iiſdem C 


& D, &, defunctis illis, eorum filio E ſuiſque, 


annuo canone ſive feudifirma poſt dicendo, nem- 


pe, ſumma ad duos anni terminos, feſta 
ſciz. Pentecoſtes & Sancti Martini per æquas par- 
tes pendenda, priore facta ſolutione ad feſtum Pen- 
tecoſtes proxime venturum, pro ſemeſtri termino 


tum elapſo; ſimiliter quadriginta bollis hordei, & 


farinæ viginti bollis, duobus modiis & modii di- 
midio, inter feſtum Nativitatis & Purificationis 
quotannis ſolvendis, prima facta ſolutione ad fe- 
ſtum Purificationis inſequens, pro anno præte- 
rito; & fic in poſterum in partes & ad terminos 
prædictos ſolvetur Ca); & ejuſdem feudifirmæ 
duplum (, ad cujuſque heredis five ſinguli ſuc- 
ceſſoris in his terris introitum, ut in hoc tenendi 


| genere | 
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F molenda vehere, & tributa molaria de more perſolvere te- 


nentur, ſecundum aſtrictionis obligationem hac de re confe- 
ctam, de dato — una cum obligatione ipſa, & omni inde 


movenda actione, in quibus locum meum tenebunt dicti ceſ- 


ſionarii in poſterum. 

(a) Add, vel pro unaquaque hordei bolla, ſumma at- 
que pro bolla farinæ, ſumma quotquot ex illis in ſpecie 
non ſolventur, ut placuerit ſolventi, if the Victual is to be con- 
verted into Money at à certain Rate, ſo as to be given in optio- 
ne ſolventis, 20 pay either the ipſa corpora, or the Converſion, 
as he hath a mind. | 55 | 
( or, & ejuſdem feudifirmæ duntaxat pecuniariz duplum, 
if the Caſualiy of Relief is ro be reſtricted to the Money - Rent as 


lone, as is pratticable in a Caſe like this, where the Feu duty 


conſiſts of Money, and of any other Species of Rent beſides. 


ali 
xis 


JO 
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os eenere moris eſt, præſtabitur (a), pro omnibus 
aliis oneribus aut redditionibus, quæ hiſce de ter- 
ris in poſterum ullo modo vendicare aut quærere 
doſlumus (0. Quas terras & alia ſuperius repe- 

e | Lita 


PY 


(a) Amidſt, a great number of other Emoluments and Preſta- 
21025 falling out occaſionally in Feu-holding, I ſhall only mention 
two: The Firſt is, That of the Marriage of the Heir, which 
though it be a Caſualty appropriated by Law to Ward Fees ſole- 
ly, yer by an expreſs Stipulation it may become due in other 
Holdings alſo; and it is no uncommon thing for one to hold his 
Lands Feu cum maritatione, in which Caſe the Marriage is ge- 
zerally taxed to a ſpecial Sum quoties contigerit. if the Caſual» 
iy 7 ſpeak of was to compoſe a Part of this Reddendo, it might 
be ſet forth in this or the like manner : Una cum caſualitate ad 
maritationem cujuſque heredis in has ſuccedentis terras, vel ſim- 
plice vel duplice quoties occurret, debita, cumque aliis omni- 
bus emolumentis & commodis inde provenientibus, quæ & ipſa 
omnia ad fixam & liquidam monetæ Scotice ſummam, 
per hanc chartam taxata ſunt quoties occurrant. | 

The Second is, That Suit and Attendance which the Vaſſal. 
ſometimes owes to the Court of his Lord, either perſonally, or by 
a Proxy, according to Paction; which might be thus expreſſed «+ 
Et etiam cum onere, ſectas, vel per ſeipſos vel ſubſtitutos ſuos, 
in curiis meis capitalibus a me vel deputatis meis tenendis, ter 
in anno præſtandi, ad manerii locum de ullumve alium ad 
locum intra meæ in parochia G juriſdictions limites ſitum, 
quem nobis ſtatuere placebit, & ſummam quotieſcunque 
aberint ſolvendi, pro omnibus aliis oneribus, & c. ut in the- 
WW 15 | | 
(b) When the Superior, being heritably veſted with the Tithes, 

feus out the ſame jointly with the Stock, he uſeth to take the 
Feodatory bound to relieve him of a Share of the Miniſters Sti- 
pends, and all future Augmentations thereof, in proportion to 
the Value and Extent of the Tithes paſſed over. As for Ex- 
ample, in a-Caſe where the Miniſter is poſſeſſed of a modified, but 
not of an allocated Stipend, this Obligement, taking place imme- 
dately after the Reddendo, might be modelled thus: Conven- 


kum 
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24 Concerning the firſt Part 
tita cum pertinentiis, ipſe A contra onines morta- 
les & in quocunque eventu, warrantizare & de- 

5 | | fendere 


5 
R . 2 


„ _— 
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tum autem & ſtatutum eſt, quod prædeſignati emphyteutæ, me 
' & meos a præſtatione ſummæ —— quotannis parochiæ de E 
1 Miniſtro, & ejus in dicto officio ſucceſſoribus, pro modificati 
ſtipendii portione, ex decimis terrarum diſpoſitis, per hanc 
1 chartam ab illis ſolvi ſtipulata; & ab omni quoque aucto ſti- 
q pendio in has terras in futurum allocando, immunes reddere & 
exonerare tenebuntur. | | . 
Notwithſtanding the Act of Parliament declaring the Feu to 
be void and reducible, ob non ſolutum canonem, for two Years 
together, there is frequently a ſecond Tie laid upon the Vaſſal, 
zo guard againſt his Failure in that reſpect, by an expreſs Pro- 
ſo in the Charter for that very purpoſe. F this Proviſo were 
to be adjected to the former, it might be mentioned thus: Con- 
ih! ventum quoque & proviſum eſt, & in ſaſinæ inſtrumento ex- 
inde tradendæ inſcribendum, quod ſi prædictus canon ſive red- 
} ditus feudalis ultra biennium inſolutus maneat, eo in caſu, præ- 
lens hæc infeodatio confeſtim in commiſſum cadet, & æque va- 
cua & inanis erit, ac ſi feudum ſemper mecum fuiſſet; atque ex 
eso tempore, poſſeſſionem hujus emphyteuſeos reſumendi, & 
ex ea emphyteutas memoratos prout de jure depellendi, mihi 
4 erit, ſub qua lege inveſtitura hæc data ſimul atque accepta 
elt. f | 5 | —— 
Contrariwiſe, the Superior ſometimes renounteth the Benefit of Wil 
the legal Irritancy to which he is intitled on that account, reſer- | 
wing only a Privilege to poind the Ground, and to affect the 
Fruits and Revenues thereof, for payment of the Arrears due at 
the time: And in this Caſe, in place of the foregoing Clauſe, 
you ſhould inſert that which follows; Statutum ulterius & con- 
cordatum eſt, quod etiamſi præſtationes hx feudales, ad bien- 
num vel ultra inſolutæ maneant, nihilo ſecius in hoc caſu feu- 
dum nullo modo amittetur, neque hac de cauſa, mihi aut meis 
illud reſcindere licebit; non obſtante qualicunque lege aut in 
contrarium praxi, & beneficio ſtatuti in id facti, omnique alia 
actione inde mihi licita, remiſſo; nullatenus autem læſo jure hy- 
pothecz in iiſdem mihi domino ſuperiori competente, ſedꝭ mi- 


hi licebit omnia emphyteutarum bona quæ in hiſce ſunt terris 
diſtrin- 
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fendere, memet atque meos obligo: Ulterins, 
quemadmodum ſponſa mea B huic vendition 
plena voluntate eonſenſit, ita pollicita eſt, & mes 
W ipſum in id obligatum reddo, illam, non ſolum 
Huic alienationi ſubſcripturam, ſed coram judice 
ex lege eandem fatificaturam, magno juramento ; 
interveniente, ſeſe nullo modo coactam conſenſuri IM 
ſuum adhibere, ſed ex proprio motu id feciſſe, | 
eaque de cauſa, neque fe, nec ullum alium ejus = 
nomine, hoc factum in poſterum, vel directe vel 
indirecte, oppugnaturos. Inſuper, nos A & B, 
interveniente mutua approbatione, vobis, Ec; [ub 
is charta præcellente. | | | 


a, 
632 


III. Blench Holding is that whereby the Vaſſal 
ſtands bound, out of mere Acknowledgment, to 
return the Superior an eluſory Duty; ſuch as, 4 | 
Roe, 4 Penny, or a Pair of Gloves, &c. nomine \ 
albe firme ; And — with this Qualificati⸗ 


Oh; 
diſtringere, & reddittis atque annua earum proficua, ad fo IM 
vendas mihi debitas redditiones, afficere, eodem modo ac fi ir- g 


ritantia hæc non eſſet diſclamata. 3 

Without enumeratiug other Pariiculars, I ſhall content my« 
ſelf with one ſingle Obſervation more; and it is this, That though ' 
the Law atknowledges and gives Effect to all manner of Patti. | 
ons that are in themſelves lawfill, and reprobates none but ſuch 
as are contrary to the Rules of Law or good Manners, among ſt 
which thoſe are chiefly to bt retkoned that are ſubverſive of the | 
ſubſtantial Parts or neceſſary Requiſites of the Feudal Contract; vj 
yer the Conſequence of. the pactum de non alienando, now and 1 
then ad jected to Feu Infeftments, as it properly belongs to Ward vp 
Fes ſolely, may with a good deal of Reaſon be called into 944+ 4 

1074, „„ | 
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on, i petatur tantum; as may be diſcerned from 
the tollowing Inſtance. 


Charter by an Heireſs-woman 25 Conſent of her 
Husband, in which the Fee, according to à pre- 


VIOUS Contra, is made over by Entail, and the 


Heirs _ and tied up to certain Conditions. 


0 Mx ITBus in quorum manus ventura eſt hæe 


charta, ſalutem. ©uemadmodum per vendi- 


tionis contractum inter me A, terrarum & alio- 


rum poſtea ſcriptorum Dominam, & B ſponſum. 


meum ex una parte, atque C ex altera, initum 


& confectum, datum 
ſionis libris ——— die recordatum, ei- 


dem C, & heredibus ſuis talliatis infra deſignan- 
dis, terras & alia ſubtus recitanda, vendere & a- 


lienare, & in uſdem, modo quo poſtea narra- 


tum, illos inveſtire & ſaſire, noſmet obſtrinximus ; 
Et quemadmodum idem C, ad 1d quod in eo con- 


tractu ſtipulatus erat exfolvendum, ſummam 
nobis dependit, quam in numeratis pecuniis ac- 


ceptam referimus, & a qua exoneratus habetur: 


Notum igitur ſit, me A, aſſentiente marito, ut 
prædictæ ſtipulationis partes noſtras etiam præſte- 


mus, vendidiſie, alienaſſe & in perpetuum confir- 


mafle, ſicut ſub legibus & conditionibus poſtea 
dicendis, vendimus, c. eidem C in uſufructu ad 
ejus vitam, & eo mortuo, filio ſuo natu maximo 
D, atque heredibus ejus maſculis; quibus deficien- 
tibus, ſecundo genito E, & heredibus maſculis ex 
ejus corpore procreatis five os quibus 

| etiam 


& in Concilii & Sel- — 
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etiam deficientibus, ejuſdem C, heredibus ſuis 
maſculis in his aut aliis nuptiis procreandis, & 
eorum heredibus maſculis; quibus rurſus exciden- 
tibus, ullis aliis quos prædictus ille C, in ſyngra- 
pha ſua ſub manu in ſucceſſionem in poſterum no- 
minabit & ſubſtituet; & ſi nulla talis fit facta no- 
minatio, heredibus ſuis propinquioribus quibuſ- 
eunque, ſeniore filia five herede femella ſemper 
prælata, & fine hereditatis diviſione ſuccedente, 
hereditarie, abſque ulla reverſione aut regreſſu 
quacunque, omnia & ſingula C Hoc in loco ex con- 


tractu deſcribende ſunt quecungue terre, c. diſpo- 
nuntur.] cum omni jure, c. Texenda autem & 


habenda ſunt hæ terræ atque alia memorata, de me 
A, heredibus meis & ſucceſſoribus, in libera alba 
firma, feudo & hereditate in perpetuum, per o- 
mnes ſuas metas & limites, ut in longum & latum 
jacent, una cum domibus ædificiis, atque omnibus 
aliis ſuis juribus quibuſcunque. Readent tamen 


ſemper inde nobis, memoratus C, filius ejus D, at- 


que heredes alli talliati ſuperius inſtituti, monetæ 
Scotice denarium, nomine albæ firmæ, ad feſtum 
Pentecoſtes quorannis, dummodo petatur (a), prq 

„ . 


— 
cn af 


Y 
— 


(a) The only conſiderable Advantages accruing to the Superior 
by. a Blench Inſeſtment, ariſe from the Caſualties of Supertority 
appropriated to that hind. of Holding; ſuch as, Non-entry, le- 
lief, and. Liferent Eſcheat: Aud. theſe are ſametimes compounds 


ed with the Vaſſal at a very ealy Rate, as thus; — dummo- 


do peratux, & ejuſdem monetæ dyos denarios, loco relevii ad 
cujuſve hæredis introitum mihi debiti, quam ſummam omni 
ſuperveniente tempore, redditum retornatum fore ſtatui, una 
cum ſimili ſumma quotannis, quamdiu ante habitam. declara- 

; toriam 
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omni alio onere aut præſtatione qu alicunque: 
Proviſum tamen & ſtatutum eſt, eidem C, quoad 
vivit, etiamſi fit in articulo mortis, liberum fore, 
per ſe ipſum, non ſolum hanc infeodationem, or- 
dinem ſucceſſionis præſcriptum mutando, vel tali 


bus clauſulis & conditionibus que ſibi placuerint 


amplificando, innovare atque invertere, ſed etiam 
debita ad ſummam uſque 
feudum cum illo debito onerare, quaſi plenum 
dominium æque ac nudus uſusfructus per hunc 
conceſſum in ſua ſtetiſſet perſona. Similiter ſta- 
tuitur & declaratur, quod nullomodo, præfato D 


inſtituto, neque ulli ſubſtituto, ullam hujus here- 


ditatis partem vendere, impignorare aut alioqui 
diſponere, ſeu debita contrahere, ullumve aliud 
factum perpetrare, quo eadem ab heredibus talliꝶ 
ſucceſſuris, evinci aut adjudicari, aut ſucceſſionis 
ſpes in illa ullo modo fruſtrari poſſit, erit licitum; 
& ſi contrarium faciant, ordinatum eſt, primo, 


facta hæc omnia contraventionis nulla & omni- 


modo vacua fore, & ſecundo, contravenientem 


ſuoſque heredes, jus ſuum ſucceſſionis ipſo facto 


amiſſuros, quod exinde heredi proxime | ſubſtituto 
de vole 


he. a 


toriam actionem in haſce rerras heres non introibit, atque ejul- 


dem ſummæ duplo annuatim, fi, poſt talem declaraturam, in- 
troitum non fecerit hæres: Præterea ſex aſſes & octo denarii 
monetæ prædictæ quotannis pendentur, loco annuo-vitalis eſ- 
chetæ dicti C & ejus heredum talliatorum, durante ejus vita 
cujus eſcheta i in manus noſtras devolvetur; quam ob ſummam, 
dictam cafualitatem diſponere tenebor, ſicuti per hanc chartam, 
eandem in ejus gratiam gui eſchetam ſuam amittet, vel cujuſ- 
vis ab eo nominati, quotieſeunque talis oecurrit eventus, allen 
ſiente marito meo, diſpono, 


contrahere, & 


Ti 


. 
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devolvetur, cui extemplo poſt faftam eontraven- 
tionem, actionem ejuſdem declaratoriam proſequt 


liceat, & ſeipſum in feudum ultimo veſtito here- 


dem deſervire, omiſſo contrafaciente, quem nul- 


lo modo repræſentare, vel debitis ejus aut obliga- 


tionibus obnoxius eſſe tenebitur: Poteſtatem ta- 
men habebunt, ex hac hereditate, quantum ſuffi- 
ciet debitis, que præfatus C virtute facultatis Hb 
reſervatæ contraxerit, ſolyendis, alienare & ven- 
dere, ſi modo prædictam ſummam haud excedant. 
Et etiam ordinatum, quod emphyteutæ feudum 
poſſidenti, maſculo ſive femellæ, maritos ſuos vel 
uxores in annuitate vitali —— loco trientis five 


curialitatis, cui per legem alioqui jus habituri ef» 
ſent, providere liceat; ad quam annuitatem lega- 
les hæ proviſiones per hanc chartam ſpeciatim li- 
mitantur & reſtringuntur. Ulterius ſtatutum, clau- 
ſulas haſce irritantes & reſolutivas, inſtrumento 
ſaſinæ hinc conficiendo adjiciendas, & omnibus 
hujus feudi talliati tranſlationibus, retornatibus at- 
que infeofamentis, quum hereditas ab uno here- 
de talliato ad alterum tranſit, repetendas eſſe; 
& talem defectum, contraventionem in deficien- 
te & heredibus ſuis inducere, ita ut hereditas pro- 
ximo, per ordinem ſucceſſionis jamjam præſcriptum, 
ſubſtituto deveniat, quem illico actionem delicti 
dec laratoriam proſequi, & jus ſuum more præfato 
ſtabilire velim. Quinetiam nos A & B, alterius 


factis invicem aſſentientes, noſmet ipſos, heredes 


noſtros & ſucceſſores, terras & alia prius nuncu- 
pata, eidem C, heredibus ſuis talliæ & proviſio- 
nis jam ordinatis, contra omnes mortales & ab 
LOT ES omnibus 
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omnibus periculis, tueri & defendere, junctim 
& diviſim, devincimus. Inſuper, quemadmodum 


præfata A, ex proprio ſuo motu, nullo compellen- 


te, diſpoſitionem hanc conceſſit, ita pollicita eſt, 
atque ipſe B in id obſtrictus fio, illam non ſolum 
ſubſcripturam, &c. ¶ /icut in ultima charta. | Ul- 
timo, ego A, mecum conſentiente marito, vobis, 
Sc. | ut in charta penultima, ſaſinæ praceptum inſte 
rendum. | In quorum fidem, &c. | 


To illuſtrate the foregoing Examples a little 
further, I preſent you with that which follows. 


Charter by a Factor in name of his Conſtitneat, where- 
in the Subjects principally and in Warrandice paſ- 
fed over, are ſuppoſed to be held by different Tenures. 


OMxzzvs, Sc. ſalutem. Notum fit me A, 
negotiorum curatorem atque mandatarium & 
delegatum, a B, terrarum, baroniarum & aliorum 
que ſubtus exprimentur, domino, conſtitutum, ut 
teſtantur procurationis & commiſſionis literæ, ab 
eo in gratiam meam conſcriptæ, quibus in literis 
mihi conceditur poteſtas tranſigendi, & cum qui- 


buſcunque perſonis, qui rerum in hiſce literis in- 


ſcriptarum feudum acquirere volunt, conveniendi, 
& in ejuſdem B nomine,Qcharras, diſpoſitiones, at- 
que alia tranſmiſſionis ſcripta, ſubſcribendi, &, ut 


verbo dicam, omnia alia facta eo referentia, quæ 
idem B ipſe præſens fecerit, præſtandi, ut in di- 


ctis procurationis literis, datis ——, & in regi- 
ſtris die menſis c. recordatis, ple- 
| mus 
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nius exprimitur; Ouatenus C & D, curatores E, 
pupilli tut nomine, ſummam mihi, man- 


datoris mei in uſum perſolverint, quam acceptam 


refero, & de qua liberos & exoneratos in poſte- 
rum facio: Notum ſit, inquam, me A igitur de- 
diſſe, alienaſſe & in perpetuum confirmafle, at- 
que virtute poteſtatis in hiſce procurationis literis 
mihi commiſſæ, dare, Sc. prænominato E, heredi- 
bus ſuis, ſive ceſſionariis, in hereditatem, ſine re- 
trovendendi facultate, totam & integram baroniam 
de A, ſingulas villas, terras, molas, piſcaturas & 
alia infra deſcripta, complectentem, viz. | Diverſæ 
he res in baronia comprehenſæ hic figillatim enume= 
rande ſunt, | omnia in parochia & viceco- 
mitatu ſita; Et etiam omnes & ſingulas 
terras de B in regalitate ſitas, cum domi- 


bus, ædificiis & pertinentiis earundem; ſalmonum 


quoque piſcatum in locis fluvii C hiſce terris con- 


terminis, una cum decimis earum terrarum gar- 


balibus atque vicariis, quæ ſemper adhuc cum i- 
pſis fructibus conſolidatæ fuere, & omni jure & 
titulo quæ delegator meus B in hiſce terris, baro- 
nia atque alus jamjam narratis, vendicare poteſt: 
In cujus baroniæ & aliorum modo diſpoſitorum 
realem warrantizationem, ipſe A, juxta tenorem 
ſæpefatæ procurationis, vendidi & diſpoſui, ut 


er haſce præſentes, ſub legibus & conditionibus 


intra referendis, huic E &uſque prædictis, here- 


ditarie alieno atque diſpono, totam & integram 


baroniam de D, in ſeneſcallatu — poſitam, 
cum turre, fortalicio, domo prædiali ſive mane- 
rii loco, domibus quoque atque ædificiis, hortis, 


pomae 


<< 
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pomariis, & eorum pertinentlis, ut in prefati R 
imveſtituris plenius deſcribuntur; adeo ut fi con- 
tingat terras, barontam, aut alia primarie diſpoſita, 


ſive ullam eorum partem, propter defectus in di- 


Eti B titulis, vel ob ullum ejus factum eadem af- 
ficiens, evinci, prædictus E & ſui, ingreſſum ad 
baroniam D, evictionis nomine datam, habebunt, 
& poſſeſfionem ejuſdem, vel faltem partis evictis 
rebus proportionate, ex illo tempore ab iis paci- 
fice fruendæ, dum a diſtrictione liberantur, pro- 
ſequendi illis jus erit. Tenendas & habendas, ter- 
ras, baronias, molendina, ſylvas, piſcaturas, deci- 
mas, patrocinia & alia primarie & in warrantum, 
ut dictum, prædiſpoſita, de eodem B mandatore 
meo, per ſervitium, cum warda & televio, in feu- 
difirma five emhyteoſi, & alba firma relative, cum 
omnibus ſuis juribus, utilitatibus & libertatibus 
quibuſcunque. Redditis inde memorato B & ſuis, 


' ab E & ejus ſucceſſoribus, diverſis redditionibus 


& ſervitiis infra exprimendis, ſeiz. pro batonia A, 
ut dictum complexa, annuo canone poſtea dicen- 
do, nempe; Oc. | Redditus feudalis, quicunque ſit, 
frve argentum ſive granum, vel utrumque, & termi- 
ni ad quos ſolvitur, hic inſerendus ; & tunc adden- 
dum, | & ejus redditionis duplo, primo anno in- 
troitus cujuſvis heredis, five ſinguli ſucceſſoris, in 
hiſce terris, ut in hujus tenura generis mos eſt ; 
pro terris de B, cum dectmis majoribus atque mi- 
noribus, & ſalmonum piſcatu in locis ejuſdem flu- 
vii C, his terris conterminis, libra. piperis, ſuper 
terrarum ſolum, ad feſtum Pentecoſtes quotannis, 
nomine albæ firmz, dummodo petatur; & pro 

. terris 
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terris & baronia D, in evictionis warrantizatios 
nem datis, ſi emphyteutæ, evictis terris primarie 


venditis, in harum poſſeſſionem pervenerint, red- 


dentur ſervitium, warda & televium; omneſque 
alli redditus & præſtationes in hoc tenendi gene- 
re uſitatæ, pro omnibus aliis oneribus aut præſta- 
tionibus quibuſcunque. Proviſum autem & con- 
cordatum, in ſaſinæ quoque inſtrumento virtute 
| hyjus chartæ tradendæ cautum erit, quod deſi- 
gnatus E in poſſeſſionem terrarum que in warran- 
tum conceduntur, non ingrediatur, donec hæ o- 
riginarie diſpoſitæ, aut ex 1is aliqua pars, ptius 
abripiantur, ex quo tempore, terras evictionis no- 
mine datas, ad valorem ret ita evictæ, uſquedum 
præfata baronia A & terræ B ab omni onere eaſ- 
dem diſtringente Iiberantur, poſſidere eidem ra- 
tum erit; ſed his liberaris, terras & baroniam D 

cum pertinentiis, in gratiam dicti B, omni habili 
modo quo de jure, rediſponere devinctus et it. 
Præterea, mandatorem meum B, heredes ſuos & 
ſucceſſores, obligatos & obſtrictos reddo, (nul- 
lomodo læſa ſecuritate reali prænuncupata, ) ter- 
ras, baronias, & alia ut dictum alienata, præfato 
E & ſuĩs, contra omnes mortales & ab omni in- 
jaria tueri & defendere; baroniam etiam A, & 
terras de B originarie venditas, ab omnibus inhi- 
bitionibus, adjudicarionibus, oppi ignerationibus, an⸗ 
nuitatis infeofamentis, & aliis oneribus quibuſcum 
in præſens afficiunrut, immunes & liberaras red- 
dere, & hunc in finem, fyngraphas eorundem ex- 
oneratorias, dicto E, ante Pentecoſtes feſtum in 


anno proxime venturo, tradere, ſub pena 5 
E ater 
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ultra præſtationem, fi omittetur. Porto, memet 
& ſucceſſores meos devincio, eundem B, cum 
in regnum reverſus ſit, &, ſi ante redditum fa- 
tis conceſſerit, heredes ſuos propinquiores, præ- 
ſentem hanc inveſtituram, in omnibus ſuis capiti- 
bus atque articulis, renovaturos, uſquedum me- 
moratus E in feudi poſſeſſione ſeſe ſecurum ducat. 
Poſtremo, ego modo dicto mandatarius, vobis, 
Sc. | Ut in charta antepenultima præceptum ſaſin 
inſcribendum.] In quorum fidem, GS. 


IV. Since Burgage Holding denotes that Duty 
which Burghs-Royal, by their Charters of Ere- 
Etion, owe to the King; and ſince ſuch Charters 
are granted by» the Sovereign only, and by no 
Subject Superior, they do nor fall within the Verge 
of my Undertaking in the preſent Title. ; 


Vs Mortifitation is that Tenure, by which the 
Society, to which the Mortification is made, be- 
comes only bound to return the imaginary Duty 
of Preces & lachryme inſtead of all others. Take 
the following Example. 


O Mis hanc chartam viſuris vel perlectu- 
ris, A ſempiternam in Domino exoptat ſalu- 

tem. Ouemadmodum in literis diſpoſitionis tal li- 
atæ, a me, in favorem filii mei B atque aliorum 
talliæ heredum in illis deſignatorum, conceſſis, in 
quibus terras & alia ibi narrata jiſdem transfero, 
relervavi mihi facultatem ex hiſce terris quaidam 
partes poſtea dicendas, pleniſſime vel ſub rever- 
| oe ſione, 
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ſione, ut volui, vendere atque diſponere, omnia- 


que alia in his hereditatis partibus agere, æque li- 


bere ac ſi ante alienationem hanc feciſſem, ut diſ- 
poſitio hæc talliata, data —— , diverſas alias com- 
plectens clauſulas, fuſius tenet; Et guemadmodum 
facultate reſervata in finem & modum intra di- 


cendum uti ſtatui: Notum fit me igitur dediſſe, 
cConceſſiſſe & perpetuo confirmaſſe, & hac præ- 
ſente charta, ſub legibus & conditionibus ſubtus 


inſerendis, dare, Ec, C, Eccleſiæ G Paſtori, & 
D, E & F, ejuſdem Eccleſiæ Presbyteris five Se- 
nioribus, & illorum in hiſce officiis in dicta Eccle- 


fa ſucceſſoribus, ſocietatis infra ſcribendæ fidei= 


commiſſariis & fiduciariis, totum & integrum an- 


nuum redditum five annuitatem ſexaginta bolla- 
rum hordei, & viginti bollarum farinæ, ad men- 
uram vicecomitatus ——- , inter Nativitatis & 


Purificationis feſta pendendum (prima facta ſo- 


Iutione inter feſtum Nativitatis in anna —— , & 
Purificationis in anno ſequente, pro proventu an- 


* 


ni , & ſic in poſterum continuandum) ex 
terris & alus recitandis capiendum, viz. | Hoc in 


loco terre, c. enumerate & deſcriptæ fuere, | five 


ex ulla eorum parte, aut ex eorundem redditibus 
& vectigalibus paratioribus. Tenendum & haben- 
dum de me 1n pura eleemoſyna & ad manum mor- 


tuam, in feudo & · hereditate in perpetuum, cum 


omnibus ſuis juribus, pri vilegiis & utilitatibus qui- 
buſcunque. Readditis inde mihi, heredibus meis 
Ec ſucceſſoribus, precibus & lachrymis five ſuf- 
tragiis ſolummodo, pro omnibus aliis oneribus aut 


redditionibus quibuſcunque, Statutum eſt nihilo- 
r minus, 
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minus, prædictos fiduciarios, ſuoſque in eodem 
officio ſucceſſores, in præſcriptorum ſive legum 
poſtea dictarum obſeryantiam in poſterum teneri: 
nempe, Primo, eundem Paſtorem C coram judice 
ordinario apparere velim, & juramentum ſuum de 


fideli hujus donations adminiſtratione præſtare, & 


poſtea idem juramentum cæteris cuſtodibus adhi- 


bere; quinetiam omnes miniſterio in dicta ecele- 


ſia in poſterum fungentes, ſimul ac ad curam ac- 


ceſſerint, idem juramentum modo prædicto exige- 
re & præſtare, obſtrictos facio. Secpndo, ordi- 


natum eſt, quod ſolummodo beneficio hujus do- 


nationis mortiſicatæ fruantur illi, qui tenentes aut 
coloni & ſervitores in parochia H aliquando fue- 


re, & nullus qui 1jbi victum parare poteſt, ullum 
titulum huic dono vendicare queat, Tertio, mi- 
hi quoad vixero jus patrocinii & beneficiarios no- 
minandi reſervavi, quod, cum fatis ceſſero, hiſce 
guſtodibus aſlignavi & tranſtuli, quibus præcipuę 


commendatum velim, ut omnia pia charitatis acta 


praſpera eſſe optant, ne ullos hoc bepeficipm lucra- 


ri ſinant, niſi quorum conditio & character mo- 


do deſcriptis exacte reſponder, & inter illos hos 
præſertim eligant inopes & pauperes, qui familias 


aliquando habentes, in proſpera fuere conditione, 


Ted quorum res divine providentiæ curſu, non ſua 


culpa, defecere. Quarto, quod ad ipſam annuita- 
tem ſpectat, adminiſtratoribus licitum fore vel i- 


pſam in ſpecie, yel illa vendita, ipſius pretium, ad 


gorum libitum diſtribuere declaratur; & hi tute- 


Jari in quantum unicuique * — haud limi- 


bentur, fed rem donaram prout dittabit prudentia 
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partiri licebir; ſolummodo ex iis quzro, ut hos 
rum inopiæ, in quos confertur hæc charitas, ra- 
: tionem habeant, & tanta unicuique allocetur por- 
tio ejuſdem, prout recipientium diverſi neceſſitatis 
gradus majorem aut minorem poſtulant partem. 


uinto, hoc donationis ſyngraphum in Concilit 


& Seſſionis libris recordari, & ejuſdem duo ex- 
emplaria ex hiſce libris deſumi, alterum a me, & 
alterum cum ſaſina hujus donationis conficienda, a 

| fideicommiſfariis ad officium confirmandum in por 
ſterum ſervandum, ſtatuo. Quem annuum reddi- 
tum, & terras ex quibus deſunurur, ipſe A, ad te- 
| norem qualitatis in prædicta talliæ conceffione in- 
ſertæ, meipſum & heredes nieos talliatos tueri & 
f defendere, £3c. devincio. Poſtremo, vobis, Ec. im- 


pero & mando, quod ſine mora, viſa hac charta, 


| ſtatum hereditarium & ſaſinam, præfato C Paſto- 
ri, & D, E & F, Eccleſiæ prædictæ de G Senio- 


ribus, in nuncupatæ ſocietatis uſum, totius & in- 
tegri memorati annul redditus, c. quotannis, ad 
prefixum terminum, ex terris & aliis recitatis, 
vel ex eorum ulla parte, ſive ex cenſibus, profi- 
cuis aut proventibus eorundem paratioribus capi- 
endi, tradendo illis vel eorum procuratori, præ- 
ſentium latori, c. ſub legibus autem & conditi- 
onibus ſuperius expreſſis, quæ pro repetitis haben- 
tur; idque nullo modo omittendum. | In cujus rei 
ceftimonium, Sc. 


Thus far concerning the Gr 1 bun of the Erie 
ſtiture, namely, the Charter ] thould now pro- 


ceed ro treat of che ſecond, to wit, the 00 
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made by the like Diligence to reach it in the Vaſ- 
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did not my deſigned Method oblige me to ſhik 
it off to a more proper Place, Ir is however in | 
the mean time to be obſerved, that the Property iſ 
of the Fee is always underſtood to remain with 
the Superior, till ſuch time as the Vaſſal hath com- 
pleted his Right by Infeftment; becauſe no per- 
{onal Right, ſuch as a bare Charter without a Sa- 
fine, ever can defeat a real one: And therefore, 
before the tranſmiſſion is ſo realized, any Obliga- 
tion, which would have affected the Subject in the 
Superior's Hands by a proper Diligence, may be 


ſal's alſo, 
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Concerning the Trauſmiſſian of heritable pe 
Keights by voluntary Deeds of Alienation, ſet 


HE Fee being ſtated in the perſon of the | £0 
Vaſſal by Charter and Saſine, it may be by 
tranſmitted and handed down either to H 


* 


univerſal or ſingular Succeſſors. 1 
The Tranſmiſſion of Rights ta univerſal Suc- iſ £9 
ceſſors is termed Succeſſion; tor the Knowledge a 


an 
-whereof the Reader is referred to the Inſtitutes ry 


-of our Law. SEA Hecht 
Rights are conveyed to ſingular 9 2 
N 80 * 
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her by voluntary Deeds of Alienation, by the 
egal Diligence of Creditors, or by Confiſcation. 
But it is the firſt of theſe Ways only that falls un- 
der our View at this time, the other two being 
quite foreign to the preſent Purpoſe. oo 
Buy a voluntary Deed of Alienation then is meant 
a Diſpoſition, which is, A Writ of Conveyance, ma- 
king over the real Right of Lands or other immove- 
able Subje(7s; from one called the Author or Diſpo= 
ner, to another termed the Difponee or ſingular Sucs 
ceſſor, and ſuch like Names. 85 
Diſpoſitions are twotold, irredeemable and abſ= 
ute, or redeemable. Of the firſt kind is that juſt 
now deſcribed; and by the ſecond ſort J under- 
ſtand thoſe whereby any real Right is made over 
8 for a Time, ſb as to be redcemed by the Diſponer 
| on the Performance of certain Conditions, ſuch as 
{ Repayment of the Money for which the Conveyance 
| was made. But theſe temporary Rights being 
| better known by the Name of Contracts of Wad= 
ſet, J purpoſe to treat of them in the following 
Title; where [ ſhall like wiſe take occaſion to diſ- 


the courſe of mutual Diſpoſitions, or thoſe that go 

be by the Name of Contradts of Excambion. In the 

to mean time J proceed to ſet forth the Writings by 
which Fees ate progreſſively transferred from one 

ac- © to another, when the Transference is both ſingle 

ige and abſolute, and nowiſe neceſſary, but volunta- 


tes ry, on the part of the Granter. 

It may however ſeem proper, before I enter 
ei- on this Subject, to introduce a few Preliminaries, 
her touching ſome neceſſary Precautions, concerning 
h which 
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which the Purchaſer would do well to ſatisfy him- 
ſelf before the Tranſaction is committed to Wri- 
ting. The Particulars I have juſt now under Con- 
ſideration are theſe : Im, He ought to be well 
allured of the Diſponer's Title to the Lands or 
other -Heritage about to be ſold ; that he hath a 
continued Tract of Safines ſtanding in his own 
and his Authors Perſons for a Courſe of forty 
Years, with the Charters, Diſpoſitions, Precepts 
or other Warrants of the. Saſines which compoſe 
his Title. 240, For a full Diſcovery of the State 
of the Acquiſition, with reſpect to the real Bur- 
dens or Intapglements with which it may be in- 
cumbred, not only ought the Regiſter of Saſines, 
but thoſe of Hornitgs, Inhibitions, Interdictions, 
Interruptions and Adjadications to be thorough- 
Iy ſearched and pry'd into: 37tiv, The Purchaſer 
ſhould know of whom and by what Manner the 
Lands are held: Whether of the King, or a Sub- 
ject; and whether by a Ward, ſimple or taxed ; 
a Feu, either cum maritatione, or with Irritancies 
in caſe the Feu-duty is not timeouſly paid; or 
by a Bleneh Tenure. 470, He ſhould alſo know 
which Way the Diſponer hath Right to the 
Tithes, whether by an heritable Right, or by 
Tacks only; and how far the Tithes are burden- 
ed with Minifters Stipends, Sc. and if the Mini- 
{ter of the Pariſh is completely provided in terms 
of the Act of Parliament. 5e, He ſhould further 
inform himſelf, if the Lands are racked, and ſet 
for more than the Tenants are well able to pay; 
* and 


F heritable Rights. _ At 
bee, ,, 90 CH 2 G. Di on il 
= The Buyer having ſatisfied himſelf with reſpeck 
to theſe and the like Precautions, the Seller, in 
Ihe next Place, grants the Diſpoſition; which 
commonly contains the following Clauſes: 1mo, 
Narrative. 246, A diſpoſitive Clauſe, 3tio, An 
Obligement to infeft. 4e, A Procuratory of Re- 


57, An Obligement to relieve the Purchaſer of 


FElikewiſe fo the Revenues and annual Profits of 
be Acquiſition. So, A. Claule ſetting forth the 

Delivery of the Writings aſſigned. 990,. A Pre- 
Fept of Safine. Iomo, The Clauſes of Regiſtras 


"Mg * 


preſſed in the following Manner. 


Node of a Diſpoſition of Lands, containing Vatia= 
tions adapted to ſuch Caſes and Circumſtances as 
moſt commonly occur. ˙„ 
Br e fo all Met, That © C her 
BB cable Proprietor of the Lands and others afs 
er mentioned, In confederation of the Sum of ten 


ag Oe on oe ni ĩͤ aaa Mee ory BW, 
ORE NT one -: 


7 


— 


y B, whereot I hereby diſcharge him, bis Heirs 
. . Yo. ES & Sh, ELLE MS. | l | | — 1 
And Executors, for now and ever (a, Have fold 
= | „EEE 


F 7 
af a 3 * — — — 


(a) The only thing conſiderable in the Narrative, beſides the, 
Names and Deſignations of the Granter and Receiver, is, ths, 
es ET Rea tors 


id for what Space of Time their Tacks ars to 


ignation. Fro, A Clauſe of abſolute Warrandice- 


lll Arrears of Ceſs and other piblick Duties. 5mo, 
an Aſffignation to the Writs and .Evidences, and - 


ion and Subſcriprion. All which may be ex 


Fhouſand Pounds Sterling inſtantly paid in to me 


CL 
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and difponed, as I atthis preſent ſell and diſpone, 
to the ſaid B, his Heirs or Aſſignies whatſoever, 


abſolurely and irredeemably, all and whole | Here 


the Lands, &c. ought to be deſcribed after the ſame 
Manner they are genominated in the antecedent In- 
feftments, | together with all Right and Intereſt 
that I, my Heirs and Succeſſors, either have or 


anywiſe ean claim or pretend thereto, of to a- 


ny Part thereof, in time coming (a). In the 


Reaſon or Motive inductive of the Diſpoſition; which is vari- 
ouſly repreſented, according to the Nature of the Cauſe. Thus, 
if the Conveyance is made for a certain and determinate Price, 
the Narrative may be expreſſed as above; if in implement of 
a previous Contract, it may be ſet forth after this manner: 
— 1 regard that by the Contract and Articles of Sale, be- 
twixt B and me on the one and other Parts, of Date —, I 
became bound to tranfmit and make over to him, his Heirs or 
Aſſigns, the Lands and others hereafier enumerated, and to in- 
feft and ſeiſe him in the ſame, in Manner therein and after ex- 
preſſed; And in regard that the ſaid B hath, in implementiof 
His Part of the above ſaid Contract, made payment to me of 
the Sum of ten thouſand Pounds Sterling; Whereof I. hereby 
diſcharge him, his Heirs and Executors, for now and ever: 
Be it known, | ſay, That, for theſe Reaſons, I have ſold and 
diſponed, and at this preſent, in implement alſo of my Part 
of the forementioned Contract, ſell, exc. And if the Motive 
is nowiſe onerous, but merely on the ſcore of Liberality and Af. 
feftion, called a lucrative Cauſe, the Narrative may be implied 
in theſe Words: — For the Love and Eſteem which I have 
and carry towards B, and for divers other Reafons mducing 
me to do fo, Have ſold and difponed, exc. © 
At many other times the Narrative runs in à Strain quite 
different {rom either of theſe ; however, the two or three Sam- 
ples I have given may ſerve for a Specimen of the reſt, and may 
till be further illuſtrated by the Examples to be met with in the 
Sequel of this Title. Rs F ᷣ 
(a) With reſpebt to the diſpoſitive Clauſe, 1 had occaſion for. 
| |  maerly 


Which 
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which Lands and others above diſponed, I bind 


and oblige my ſelf and mine aforeſaid, to infeft 


and ſeiſe the ſaid B and his above named, upon 


their own proper Charges and Expences, herita- 
bly and irredeemably; and that by two ſeveral 


i Inteftments and Manners of Holding; the one 


whereof to be holden of me, my Heirs and Suc- 
ceflors, in free Blench, for payment of a Penny 
Scots Money in name of Blench- farm, at the Term 

of Whitſunday yearly, provided the ſame be requi- 
red; and for relieving us, at the Hands of the Su- 


periors of the forementioned Lands and Eſtate, of 


the Duties and Services payable to rhem forth of 
the ſame : and the other of theſe Infeftments ro be 
holden from me and mine aforeſaid, of my ſaid 
Superiors, by the ſame Tenure that I preſently 


hold of them my ſelf 10 a 9. And for obtaining 
the 


merly to make ſome Remarks pon . like Clauſe of an orvginal 
Charter; to which the Reader is referred. 

(a) The Obligement to infeft is divers ways expreſſed, accor- 
ding to the particular Character of the Holding, or Deſign of 
the Parties. For example: When the Tenure is Ward, ſimple 
or taxed ; yea ſuppoſing it to be Feu, if there is a Condition de 
non alienando in rhe prime Inveſtiture, the Clauſe of Infeſt- 
ment is in this Form: In the which Lands and others above 
denominated, I bind and oblige my ſelf and mine aforeſaid to 
infeft and ſciſe the ſaid B, es. and that by Refignation there 
of in the Hands of my immediate Superiors of the ſame, to be 
holden after the Form and Tenuze that I preſently hold or 
might have holden of them my ſelf. But if the Holding is of 
any other ſort, Burg age only excepred, the Obligant ſhould al- 
ways be bound to give Infeftment of both kinds, to wit, a me, 
and de me; unleſs it is conditioned, That the Party Receiver 


is to hold of the Diſponer, called a baſe Holding, or a Right 


a. =o: and then ths PIPE muſt be — to that pe 
ka ap 
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the above {aid Infeftment by Reſignation, T maks 
and conſtitute — —— —— — and each 
of them, jointly and ſeverally, my. very lawtul 
and irrevocable Procurators, for me, and in my 
Name, to reſign and ſurrender, as J at this pre- 
ſent reſign, give up and ſurrender, all and whole 
In this Place the Lands, & c. are repeated,] toge- 
Ther with all Right and Intereft that I, my Heirs 
and Succeſſors, either have or anywiſe can claim 
or pretend rhereto, or to any Part thereof, in time 
coming, Iu the Hands of my immediate Superior 
or Superiors of the ſame, preſently being, or that 
ſhall happen to be for the time, or of his or their 
Commiſſioners having Power to receive Reſigna- 
tions in his or their. Names; In favour and for 
new Infeftment thereof to be reaſſigned to the 


faid B, his Heirs or Affignies, abſolutely and ir- 


redeemably, in due and competent Form (a) 
And rhereùpon, Acts, Inſtruments arid Documents 
to call for and receive, and generally, to do e- 
1 E:: ICI * E r Q A. very 


8 


lar Caſe, as ſhall be ſhewn hereafter. In the mean time it 


may be obſerved, that when the Subjects tranſmitted are held 
by different Tenures, this Clauſe of the Gonvtyance may be en- 
ſily modelled out of a Compoſition of the two Patterns already 
preſcribed; bowever, it ſhalt be exemplified in a proper Place. 

(a) Procuratories of Reſignation in favorcra are for the 'moſt 
part of a fixed Stile, and there is bardly'a-Caſe to be met with 
zn ordinary Cccurrences that will work any remarkable Change 
in the Matter of their Form. If there is auy.Gircuniſtance at 
all zworih the mentiouing, it ſeems to be thir, That *when: the 
Diſpoſetiou is granted on Terms, the Qualificatious are generalby 


enumerated in this Part of the Proturatory; as may be diſtern- 


ed ſ om ſundry Inſtances both in this and the ſequent Titles, 
ſo that I need n 


albear mere plain. 


t here an{icipate a Thing that will afierward; 
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very other thing, in relation to that Affair, that I 
might do my ſelf if I were preſent, which I ſhall 
hold firm and ſtable without Revocation. Which 
| Lands and others above deſigned, with the Per- 
= I tinents, I the ſaid A bind and oblige my ſelf and 
© Wl mine aforeſaid, to warrant and maintain to the 
= I faid B and his above named, at all Hands and in 
s WM every Event whatſoever (a) e And allo, to extri- 
3 1 gate 


(a) Abſolute Warrandice, as was obſerved elſewhere, is ſome- 
times expreſſed in general, and at other times in ſpecial Terms, 
IL | actording io the Humour and Inclination of the Writer. The 
IT I Stile of the former is as above, and that of the lation is as fol. 
+ WW lows: —— to warrant and maintain to the ſaid B and his a- 
bove named, againſt all and fingular Wards, Reliefs, Non-en- 
tics, Mariages, Literent Eſcheats, Forfeitures, Recognitions, 
Diſclamations, Purpreſtures, Baſtardies, former Alienations, 
private and publick tnfeftments, Inhibitions, Interdictions, Ap- 
prifings, Adjudications, Liferent Rights, conjun& Fees, Ladies 
Terces, Reductions, Nullities, and generally, from all other | 
Burdens and Intanglements whatever, as all Hands and againſt 
all Men. When the Purchaſer pays an equal Price for Stock- 
and Teind joinily, he uſeth to get abſolute: Warrandice for the 
one as well as the other; but otherwiſe, as the Rights of Tithes 
are often exceeding dark, and have their Origin in very lame 
Titles, the Seller is only bound to warrant them from Fact and 
Deed, that is, That he hath neither done, nor ſhall do any 
thing prejudicial to the Alienation. Simple Warrandice, or that 
which is implied in Deeds of pure Donation, is of this Form: 
—— co warrant and ſecure to the ſaid B and his above na- 
med, againſt all Facts and Deeds to be done by me ar any time 


7 . 


hereafter in prejudice thereof. 
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' If there are any ſianiling Tacks at the time of the Sale, they 
ſhould not only be excepted from the Warrandice, but aſſig ned to 
the Purchaſer. The Exception I ſpeak of takes place immediately 
after the Clauſe of Warranty, and is thus expreſſed : Excepting 
| always from the preſent Warrandice all ſuch Tacks and Aﬀeda- 

tions as are juſt now ſtanding betwixt me and the 9 
19711 | e | of 
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cate and diſengage the ſame of all Fen, Blench 
and Tithe Duties, Supplies, Taxations, Miniſters 
Stipends, Schoolmaſters Salaries, and of all o- 


ther publick Burdens Where with they ſhall be in- 


cumbred at the Term of — next to come, 


being the Period of Time at which the ſaid B his 
| Entr * doth commence (2 9. Further, I make and 


con- 


2 
„ 


n K * 1 1111 


Poſſeſſors of the forementioned Lands, in ſo far as they may 
ſeem to infer a Contravention of the above written Oblige - 
ment; without prejudice nevertheleſs to the ſaid B, to quar- 
rel and reduce the ſame on any competent Ground in Law, 
that does not operate an Action of Recourſe againſt me for 
the Warrandice thereof. And the Aſſignation is generally cou- 
oe together with that to the Rents and Duties; of which here. 
after. 55 | 
(a) The Obligement of Relief is ſometimes backed with an ad: 
ditional one to the following purpoſe : And for that end, 1 like. 
wiſe oblige my felf and mine aforeſaid, to deliver up to the ſaid 


B ſufficjent Acquittagces and Diſcharges of all theſe publick 


Puries, againſt the Day of — in the enſuing Year, 
One thouſand ſeven hundred and thirty four. | 

In the Caſe of a Baron diſponing a Part of his Barony, or 
where the Lands paſſed over pay a certain Feu-duty and val: 
ed Rent in conjunction with the Diſponer's other Eſtate, with. 


out being ſpecially valued, *tis proper that this Clauſe ſhould 
have another adjected to it, aſcertaining the Proportion of theſe 


Duties to be paid by the Purchaſer for the time to came; 41 


thus: And whereas the Lands of C hereby diſponed, and the 
Lands of D ſtill remaining with me, [the Seller] pay to the 


Superior the Sum of in name of Feu- duty yearly; and 


oy 


being both thrown together in the Ceſs-books, and valued at 
the rate of, they pay Ceſs and other publick Burdens ac- 
cordingly: In order, therefore, to aſcertain and commenſu- 
rate the Proportion of theſe Duties of which we are recipro- 
cally to relieve one another for the time to come, it is cove- 


nanted, Thar, as the Rent of the above ſaid Lands of C a. 


mount 
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conſtitute the faid B and his above named, my 
Ceſſionaries and Affignies, in and to all and fingus 
lar Charters, Diſpoſitions, Rerours, Precepts and 
Inſtruments of Saſine, Procuratories and Inftrus 
ments of Refignation, and all other Writings and 

Securities whatever, granted to me, my Predes 
eeſſors or Authors, with relation to the Subject- 
matter of the preſent Right and Diſpoſition, or 
any Part thereof (a), with alF that has followed 
or may follow thereon; and in Hke manner, in 


and to the Rents, Revenues and Caſualties of 
the before nientioned Lands, of the Crop and Year 
of God ——-, and in all time thereafter, with 
all Action and Purſuit any wiſe competent to = 
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mounts exactly to one third Part of that of the foremention- 
ed Lands of D, the laid B and I fhall be holden and obliged, 
as we at this preſent interchangeably oblige our ſelves, our 
Heirs and Succeffors, to free and relieve each other of ſuch a 
Sharg of the Feu-duties, Taxations, and all other publick Bur- 


dens whatever, wherewith our ſeveral Lands fland jointly afs 


fected, as ſhall tantamount and be anſwerable to their reſpe- 
ctive Values, according to the Eftimate and Computation al- 
ready meritioned : Thar is to fay, the faid-B is ro ſatisfy the 
one third, and I the ſaid A the remaining two third Parts of 
all theſe real Incunibrances in time coming. = = 
(a) When the Progreſs of Infeftments is but of a ſmall Extent, 
the Evidences may be particularized and ſpecially aſſigned, by 
ſubjoining to the general Clauſe ſuch another as that which fol- 
lows: —— Particularly, in and to a Diſpofition of the above 
mentioned Subjects granted by C to D. of Date —, with 
the Charter of Reipmurionand Inftrument of Safine following 
thereon ; and alfo, another Diſpoſition of the fame by the ſaid 
D to me, bearing date —, with the Inſtrument of Saſine 
enſuing thereon, and Charter of Confirmation thereof, and all 
that hath followed, c. as in the Text, a 
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5 Concerning the Tranſmiſſion 
for the ſame (a); Surrogatitig and ſulſtituting the 
faid B, in my full Right and Place of the Premi- 
ſes for ever: With Power to him and his afore- 
faid, to intromit with and 1 
ry, to uſe all manner of legal Diligence for ob- 


taining Payment of the Rents and Duties above 


aſſigned; ro remove and put in Tenants, and do 
every other thing in relation thereunto, or to- 
wards the Recovery of the Evidences and Secu- 
rities before written, that I might have done my 
felf before the granting of this Aſſignation: Which 
Aſſignation T bind and oblige my ſelf and mine 
aforeſaid to warrant in the following Manner, 
namely, in ſo far as it concerns the Writs and 
Evidences, at all Hands and againſt all Men, and 
in ſo far as it relates to the other Subjecks above 
mentioned, from my own Facts and Deeds done 


or to be done in prejudice thereof.” Moreover, I 


, 
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(2) This Part of the Aſſignation is ſametimes enlarged by a 
Complication of. divers other Subjects that may oceafionally be 


joined to thoſs which it commonly, contains., The Particulars I 
aim at are. Tacks,. Burial-places, Seats in Churches and the 


like, which arg transferred in this manner Beſides, 1 
tranſmit and make over to the ſaid B and. his aforeſaid, the 
whole Tacks and Locations of the above ſaid Ettare ſtanding; 
berwixt me and the preſent Tenanrs, and I ofletiors thereof, 
and that for all the Years and Terms they have tg, ron after, 
the Commencement of his Pofſeſhron, above prefixed 3 with 
the Tack. duties, Penaities and other Emoluments accruing there-, 
from, and all Suit and Execution, competent to me towards the. 
Recovery thereof: At the ſame time, I aſſign and transfer to, 
the ſa:d B my Burial-place in the Church. yard of C, with the 
Scat {or Loft] belonging to me in. that Church, hereby enga- 


ging my ſelf to enter him to the Poſſeſſion of both, how ſoon 


tocyer I ſhall be deſired fo to do; ſurrogating, c. 


uplift, and, if neceſſa- 


Rights and Securities before aſſigned, according 
to an Inventary thereof of this Day's Date; to be 
kept and uſed by him and his aforeſaid as their 
own proper Evidences for the time to come (a). 
Furthermore, I deſire and require you, — 
——- and each of you, jointly and ſeverally, my 
Bailies, to the effect after ſpecified ſpecially con- 
ſtitute, That on Sight hereof, ye paſs and deli- 
ver to the ſaid B heritable State and Saſine, with 


Poſſeſſion, corporal, actual and real, of all and 


ſingular the Lands, Mills, Tithes and others be- 


| fore enumerated, by delivering to him, or his 


Attorney in his Name, Bearer hereof, a little 
Earth and Stone of the Ground of the reſpective 


* r a — 


(a) But if the Writings aſſigned contain any other Subjects be- 
ſides theſe paſſed over, the Seller is not in ſafety to deliver them 


up, as they are the Evidences of his own as ell as of the Buy- 
er's Right; and therefore, in that caſe, the following or ſome 
ſuch like Obligement is generally put in place of the Clauſe of 
Delivery: Moreover, in regard that the Rights and Securities 
above aſſigned are all that I have for inſtructing my Title to a 
conſiderable Part of my remaining Eſtate, I judge it neceſſary 
to retain them in my own Cuſtody, and not to deliver them 


up at this time: For which Reaſon I oblige my ſelf and mine 


aforeſaid, to make out for the ſaid B authentick Tranſumpts 
thereof, at leaſt of ſo many of them as ſhall amount to a cleat 
and evident Progreſs, according as their Number ſtands aſcer- 
rained by an Inventary ſubſcribed by him and me on the Day 
of the Date hereof; and alſo to make the original Writings ſo 
to be tranſumed, forthcoming to the ſaid B and his above na- 
med, on all Occaſions when they ſhall have neceſſarily to do 
therewith, upon condition that they be holden to return the 


ſame within a certain hort Space of Time after that at which 


they ſhall be called for. 
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have herewith delivered up to the ſaid B the 
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Lands, the Claps and Hoppers of the Mills, and 
an Handfull of Graſs and Corn in place of the 
Tithes, Oc. as the Cuſtem is in ſuch like Caſes, 
conform to this Diſpoſition and the Infeftment to 
follow thereon, or either of them; and that this 
on no account ye leave undone : The which to 
do I commit to you, jointly and ſeverally, full 
Power, by this my Precept (a). And I conſent 
to the Regiſtration hereof in the Books of Coun- 
cil and Seſſion, or of any other competent judi- 
| Eature, therein to remain for Preſervation ; and if 
need be, to have the Strength of a Decree of any 
of the Judges interponed thereto, that Letters of 
Horning and all othewExecution neceſſary may 
be directed thereupon, conftitnting ——, —— 
my Procurators for that effect. | Follows 
the Clauſe of Subſcription, ſetting forth the Date, 
and 


(a) One ſhould always know by what Tenure the Lands are 
Held, before he ventures to inſert a Precept of Saſine; becauſe, 
when the Holding is Ward, ſimple or taxed, or even when it is 
Feu, if there is a pactum de non alienando in the original In- 
fefiments, the making uſe of fuch a Precept, before the Superior 
gives his Conſent to the Sale, may come to have a worſe Con- 
ſequence than ſome Conveyancers are well aware of. However, 
where Part of the Lands is held either of theſe Ways, and ano- 
ther Part by a different Tenure, there is nothing to hinder this 
laſt Part from being inſerted in the Precept; and if it is doubt- 
ful which are the Ward and which the Feu or Blench. they may 
be altogether inſerted for that matter, if yon only adjeft the 
foliowing Clanfe to the Foot of the Precept: —— Refſerving 
always ſuch Parts of the forementioned Lands and Eſtate, as 
by the Charters and other Writings of Inveſtiture thereof ap- 
pear to be holden either by a Ward' or Taxt-ward Tenure; | 
upon which Condition the ſaid B is appointed to take Infeſt- 
ment, and no otherwiſe, F ; 


= 
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aud the Writer and N. itneſſes Names and Deſgna- 


4 


tions, in common Form. | 


| Beſides the Variety ariſing from the particular 
Circumſtances mentioned in the Notes, there is 
ſtill a farther Diverſity occaſioned in the Stile of 
Diſpoſitions, on account of the State and Quality, 
Imo, of the Diſponer; 2do, of the Purchaſer; 
3tio, of the Subject diſponed. And though theſe 
three Topicks might be ſeyetally treated of in 
the following Sections, yet, in order to reduce 
the Number of Examples to as ſmall a Compaſs 
as poſſible, I ſhall in ſome meaſure ſet forth the 
Variety attending the laſt of them in the Speci- 
mens adduced for Illuſtration of the two former 
Heads, And Firſts * 


SECT. L 


Of the Diverſity occa/joned in the Stile of Diſpoſiti- 
Ons, on account of the State aud Quality of the 
D iſponer. | f | N 


3. 
> MW NT 7 lth reſpect to the Diſponer, Diſpoſitions 
5 are made either by ſingle Perſons, or by 
Societies and In corporations. 8 | 

y A ſingle Perſon may grant the Right for him- 
felt, or he may do it for, or with the Conſent of 
S another; as when a Factor, having a ſpecial Com- 
- © miſhion for that purpoſe, diſpones for his Conſti- 
3 tuent; or when a Husband with Content of his 
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Wife, or a Wife with Conſent of her Husband, 
tranimir their Heritagge. 
1. The Granter being a ſingle Perſon acting 
for himſelf, may either diſpone as heritable Pro- 
prietor of the Subject tranſmitted, as in the fore- 
oing Example; or as apparent and preſumptive 
Heir only to his Predeceſſor: And in that caſe 


the Stile of the Diſpoſition is ſtill the ſame, with 


theſe Differences: 1928, The Diſponer, inſtead of 
the ſuperadded Deſignation of heritable Proprietor 
of the Lands and others after mentioned, is particu- 
larly denominated by the Degree of Alliance which 
he bears to the Perſon who was laſt inveſted with 
the Fee of the Tenement. 2do, The Oblige- 
ment to infeft, in the Caſe J am here mentions 
ing, is conceived in the following Manner : —— 

Aud in regard that the Property of the foremention- 
ed Inheritance is not as yet actually veſted in my Per- 
ſon by Tafeftiment, - I have therefore become bound and 
oll gel, on my owa Expences, to procure my ſelf ſer- 
ved and retoured as Heir in ſpecial to my ſaid de- 
ceaſed Father, or to any other of my Predeceſſors who 
was laſt inveſted with the Fee thereof, and as ſuch, 
to obtain my ſelf infeft aud ſeiſed in the ſame; and 
Veing thus inveſted, T likewiſe oblige my ſelf, my Heirs 
and Succeſſors, to infeft and ſeiſe the ſaid B and his 
above named, on their own Expences, in the Lands, 
Baroay and others above diſponed, and that by two 

ſeveral Infeftments, &c. 3tio, The Procuracy for 
reſigning is generally interwoven with another for 
ſerving the Diſponer Heir to his Predeceſſor, in 


Fhis Manner ; —— Aud. for theſe Ends and Pure 
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poſes, I 3 make and conſtitute, &c. to purchaſe 


Brieves forth of his Majefty's Chancery, for obtaining 
me ſerved . Heir in ſpecial to my ſaid de- 


© ceaſed Father, or to any other of my Predeceſſers who 
died laff veſt ft and ſeiſed 1 in the Fee of the above ſaid 


Eftate;; to proclaim the Brieves, expedite the Service, 
and return the ſame to the Chancery, and afterwards 
to raiſe Precepts and all other Writings nc 
infefting me accordingly ;. to paſs the Infeftments, 
regiſtrate the Saſines, and do every other thing in 
relation to that Affair, that I might do my ſelf : ! 
were preſent - And my Title being ſo eſtabliſhed, 
likewiſe authoriſe and inpower my forenamed j 
rators, jointly and ſeverally, as was ſaid, to reſign 
and ſurrender, as I at this preſent, now as then, 
and then as now, reien, &c. And ſo you pro- 
ceed as if the Fee were actually ſtated in che Difs 
poner's Perſon by an Infefrment. 

2. Diſpoſitions by Factors, or thoſe to whom 
the Management of a ſpecial Buſineſs is commit- 
red, are very rare and nncommon ; however, for 
Inſtitution 8 lake, I Sire For the following Spoy 
cimen. 


Difoofiti tion 4 Tubes „ 4 Foltor in name ol big 
Conſtituent, 


K Non ALL Mex, That 1 A, Factor and 
1 Commiſſioner ſpecially conſtitute by B, Pa- 
| tron of the Pariſh-Church of 


, and Titular 
of the Tithes both parſonage and vicarage of that 


Fa arin; In elt of a F — or Commithon 


granted 


a 


cceſſary for | 


W 


the Sum of 


54 Concerning the Tranſmiſſuon 
granted by him to me, whereby I am authoriſed 
and impowered to tranſact and agree with any 
Perſon or Perſons willing to purchaſe the Sub- 
{ers therein and partly after mentioned, and in 

is Name to ſubſcribe Diſpoſſtions and other Con- 
ve yances thereof, and to do every other thing in 
relation to a Sale of the ſame, that the ſaid B 
might do himſelt if he were preſent, as in the a- 
bove ſaid Factory, dated , and regiſtred 
„ more fully is implied; Aud in reſpect of 


4 — 


4 


whereof I hereby diſcharge him, his Heirs and 
Executors, for now and ever: Have fold and diſ- 
poned, and at this preſent, in purſuance of the 
Faculty with which T am endowed by the fore- 


mentioned Factory, ſell and diſpone to the ſaid 


C, aud the Heirs ſucceeding to him in the Lands 
and Eſtate under written, which failing, to his 
Heirs or Aſſignies whatſoever, heritably and ir- 
redeemably, all and whole the parſonage and 
vicarage Tithes of the ſaid C, his Lands and 
others hereafter enumerated, namely, Here the 
Lands were named and deſigned,] together with 
all Right and Intereſt that the ſaid B, his Heirs 


and Succeſſors, either have or any-wiſe can 
claim or pretend thereto, or to any Part there- 
of, in time coming. In the which Tithes, both 
parſonage and vicarage, above diſponed, I bind 
and oblige the ſaid B and his aforeſaid, to in- 
feft and ſeiſe the ſaid C and his above named, | 


heritably and irredeemably, in due and compe- 
gent Form; and that by two ſeveral Infeftments 


and 


> 


inſtantly paid in to me by C, 


ve 
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and Manner of Holdings; the one. whereof to 
be holden of my ſaid Conſtituent, his Heirs and 
ucceſſors, in free Blench, for payment, Sc. and 
for relieving them at the Hands of the Miniſter 
of ; and his Sueceſſors in Office, in all time 
coming, of the modified and allocated Proporti- 
Jon of Stipend payable to them in Manner after 
mentioned; and the other of theſe Infeftments 
to be holden from him and his aforefaid, . of his 
immediate Superior of the before mentioned 
Tithes, the fame Way and as freely in all re- 
ſpects as he preſently holds the fame himſelf. 
And for accompliſhing the aforeſaid Infeftment by 
Reſignation, I the faid A, in virtue of the Power 
and Faculty aſſigned to me in Manner above ex- 
2 preſſed; make and conſtitute —— ——— 


B his very lawful and irrevocable Procurators, 
for him, and me as his Commiſſioner, and in our 
Names to reſign and ſurrender, as I at this pre- 
ſent, in Agreeableneſs to the Factory above re- 
hearſed, reſign, give up and ſurrender, all and 
whole the parſonage and vicarage Tithes of the 
faid C his Lands and others above denominated, 
J together with all Right, Ec. In the Hands of my 
nid Conſtituent, his immediate Superior thereof, 
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rime, or of his Com:miſſioner having Power to re- 
ceive Reſignations on his behalf; In favour, and 
for new Inteftment of the ſame to be made and 
granted to the ſaid C, and the Heirs ſucceeding 
to him in the Lands and Eſtate above mentioned, 
| | ” >, _—— 
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Land each of them, jointly and ſeverally, the ſaid 


I preſently being or chat ſhall happen to be for the 
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which failing, to his Heirs or Aſſigns whatſoever, 
heritably and irredeemably, in due and compe- 
tent Form: Providing always, as it is hereby ex- 
preſly provided and declared, That the ſaid C 
and his aforefaid ſhall be holden and obliged to 
relieve the ſaid B and his above named ar the 
Hands of the Miniſter of —— , and his Succef- |? 
ſors in Office from time to time, of the Sum of 
- yearly, as the modified and allocated Pro- 
portion of Stipend preſently payable to the Mi- 
niſter of that Pariſh forth of the Tithes above 
mentioned, and likewiſe of all future Augmenta- Þ 
tions of the above ſaid Stipend with which theſe Þ* 
Tithes may be burdened at any time hereafter; 
and thereupon, Acts, &9c. Moreover, I the ſaid 
A, in conſequence of my Commiſſion, bind and] 


oblige the ſaid B my Conſtituent, and his above 
named, to warrant and maintain this Diſpoſition, 
with the Subje&t-matter thereof and Infeftments 
enſuing thereon, againſt their own proper Facts 
and Deeds done or to be done in prejudice there- 


of. Furthermore, J engage my ſelf to cauſe my Þ 
forenamed Conſtituent, on his Return to the King- 
dom, and in caſe of his Deceaſe, his Heirs and] 
Repreſentatives, to ratify and renew the preſent Þ 
Alienation, and enlarge the ſame with ſuch other 
Clauſes and Expreſſions as ſhall be thought ne- 
ceſſary, until ſuch time as the ſaid C ſhall reckon Þ 
_ himſelf ſufficiently ſecured of this his Acquiſition. Þ 


And laſtly, I defire and require you 
and each of you, jointly and ſeverally, 
the {aid B, and I as his Commithoner, our 1 
8 | es 
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lies in that Part ſpecially conſtitute, That, on 
Sight hereof, ye paſs, and deliver to the ſaid C 
heritable State and Saſine, Sc. of the parſonage 


and vicarage Tithes of all and ſingular the Lands 
and others above deſcribed, by delivering to him, 


Sc. a Handfull of Graſs and Corn, as the only 


Symbol of Poſſeſſion requiſite in the preſent Caſe; 


but always under the Qualification and Conditi- 
on above expreſſed, which is hereby holden as 
repeated: And that this on no account. ye leave 
undone, Cc. Regiſtration, Ec. 1 


To diverſify this kind of Conveyances a little 
farther, I preſent you with that which follows. 


4 Diſpoſition by the Commiſſioners appointed by Ad of 


Parliament to enquire after the forfeited Eſtates 
in Scotland, in favour of 4 Ferſon who had pur- 
- chaſed one of theſe Eftates at a publick Sale. 


L Now ALL Mex, That we, A, B and C, 
Truſtees and Commiſſioners appointed for 


the Sale of forfeited Eſtates in Scotland, Conſider- 


ing, that in purſuance of the Acts of Parliament 
made in that behalf, the Eſtate after mentioned, 
which pertained to D late Earl of E, attainted, 
being by us put to publick Sale by way of Aus 
ction, it was, on the —— Day of 
Years, purchaſed by F, as the higheſt Offerer 
for the ſame; And con/idering, that in conſequence 


of the Acqueſt, and purſuant to the Directions of 


the above ſaid Acts of Parliament, we the fore- 
i „„ named 
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named Truſtees, by a Minute of the Sale figned 
by us and the ſaid J did certify and declare, firſt 
of all, That the Particulars purchaſed by him were 
as follows, viz. all and whole the Earldom of E, 


comprehending the Lands, Lordſhips, Baronies Þ? 
and others under written, namely, | Here the Par- 
ticulars were ſeverally enumerated and dcſcribed; and 
then this general Clauſe followed, | with the Caſtles,, 
Towers, Fortalices, Yards, Orchyards, Parks, In- 
cloſures, Mills, Mill-lands, Coals, Coal-heughs, 


Mines, Minerals, Foreſts, Woods, Salmond and 


other Fiſhings, Juriſdiction of Baronies, Power |? 
of Pit and Gallows, and whole other Liberties | 
and Privileges belonging thereto ; as alfo, the . 
yearly Fairs and weekly Markets thereof, and 
all the Cuſtoms and Emoluments accruing; there- 
from; together with all other Lands, Tenements, | 
Meſſuages, Seigniories, Superiorities and Here- |? 
ditaments pertaining to the ſaid D before his At- 
tainder, and veſted in us the above named Tru- 
ſtees for the Uſe of the Publick ; together alſo 
with the Arrears or Reſts of Rents, Feu- duties, 
Cuſtoms and Caſualties of whatever fort, remain- 
ing in the Hands of the Tenants, Feuers and Poſ- } 


ſeſſors of the above ſaid Eftate, of the Crop and 


Year of God One thouſand ſeven hundred and 


twenty 6x, and all preceeding Years. Moreover, 


we certified and declared, That the Particulars | q 
before mentioned were to be abſolutely diſenga- 


ged of all Arrears of Quit- rents, Feu- duties, Chief- 
ries and other publick Incumbrances affecting the 
{ame at the Term of Whitſunday then enſuing, 
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1 jected ro ſuch Stipends as being then allocated on 
the Eſtate, became due for the Crop One thous . 


ſand ſeven hundred and twenty ſeven, and in all 
time thereafter, as well as of ſuch other additio- 


nal Stipends as ſhould either be augmented to the 
Fold ones, or allotted to the Parſons of the Pa- 
Iriſhes lately erected within any Part of the Boun= 
daries of the forementioned Earldom : That the 
Iſaid F was. to be fully intitled to the Reverſions 
Jof all the real Rights and Securities with which 
the Eſtate was incumbred at the time of his Pre- 
Ideceſſor's Attainder; and at the ſame time, that 
he behoved to fulfil the Obligations on the part 
Yof rhe Reverſer before he could challenge that 
Faculty: That the heritable Offices of Keepers 
and Conſtables of his Majeſty's Houſes, Palaces 
For Caſtles in Scotland, and all the Lands, Fees 
Fand Caſualnes thereto belonging; as allo, the 
Right of Patronage of Churches, Univerſities, 
Colleges or Schools, were not comprehended, 
_[Fynor ſhould be conſtrued to be included in the 
Sale, bur ſhould belong to the Sovereign and his 
Succeſſors, conform to the Act quinto Georgii, in- 
. tituled, AF for enlarging the Time for determining 


H 2 Claims 
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Claims on the forfeited Eftates : That how ſoon 
the ſaid F ſhould give up to us proper Cones . 
of the Payment of the Purchaſe- money after ſpe- 


3 n 2 2 
nw. om } 


7 
cified, we ſhould be holden to execute an Inden- »5 
ture, or Contract of Bargain and Sale, in his fa- f 
your, in Manner herein implied. Oz the other I. 
band, the ſaid F accepted of the Acquiſition ono 
the Terms above mentioned, and engaged him- f 
ſelf over and above, to make payment to his Ma- 
jeſtys General Receiver for Scotland, or his De- i. 
puties, for the time, of the Sum of thirty thouſand BY 1 
Pounds Hterling, and that at the Term of Mar- r 
tiumas then next to come, under the penal Sum f 
of fix thouſand Pounds Money foreſaid, in caſe | h 
of Failure, with the Intereſt or Uſe-money of the FF c 
the principal Sum fo long as the fame ſhould re- t 
main unpaid after the Term of Payment above |} t 
expreſſed: As the Minute of Sale here mention- | 1: 
ed, bearing date , more largely ſets forth. 


And noto that he hath accordingly delivered up, 
to us proper Certificates of the Payment of the 
above ſaid Sum and Intereſt due thereon, where- 
of we hereby acquit him, his Heirs and Execu- | 
tors, for now and ever; Know all Men, we ſay, 
That on theſe Conſiderations, we the ſaid A, 6 
and C, have fold and diſponed, and at this pre- 
ent, under the Qualifications and Proviſions be- 
fore related, fell, alienate and diſpone, to the {aid Þ 
F, his Heirs or Affignies whatſoever, heritably || 
and irredeemably, all and whole the Earldom of 
E, comprehending the ſeveral Lands, Lordihips, | 
Baronies and others above and after pecjned b 

| | 19 hame ly, J 


V 


5 
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namely, | In this Place the Particulars being again 
enumerated, were ſeconded with the general Clauſe 
I mentioned in the Narration. Which Lands and 
others above denominated are to be held in the 
following Manner, to wit, ſuch of them as the 
late Proprietor held of the Crown, are to he held 
of the Sovereign and his Succeſſors in free Blench, 
for payment of a Penny Scots Money at the Feaſt 
of Whitſunday yearly, on condition that the ſame 
is required; and ſuch of them as were held of 
ſubaltern Superiors, are ſtill to be holden of their 
reſpective Superiors, by the ſame 'Tenure, and as 
freely in all Reſpects as the ſaid D held of them 
2 himſelf. And for that end we hereby make and 
the cofiſtitute, Oc. to reſign and ſurrender, as we at 
re- this preſent, under the Qualifications and Condi- 
ove FF tions above rehearſed, reſign, Sc. all and ſingu- 
on- lar the Lands, Earldom, Lordſhips, Baronies and 
th. others above diſponed, which are altogether hol- 
up] den as repeated and expreſſed, In the Hands of 

the reſpective Superiors of the ſame, or of their 


PAT 
DEBS. 


re- Commiſſioners having Power to receive Reſigna- 
cu- tions on their behalf; In favour, and for new In- 
ay feirment thereof to be granted back again to the 
„ 3ſaid , his Heirs or Aſſigns whatſoever, heritably 


and irredeemably, in due and competent Form: 
And thereupon, Acts, c. Furthermore, we en- 
gage our ſelves, that the ſaid F ſhall hold and 
enjoy the before mentioned Eſtate entirely quit 
of all Arrears of Crown- rents, Feu- duties and 
Chiefries affecting the ſame at any time preceed=- 
ing the Term of his Entry above expreſſed; and 
#. EY | | like wiſe 


” 
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| likewiſe of any Breach of 'Truſt that can be pre- 
tended to have been committed by us the fore- , 
named Truſtees, in not ſtrictly performing the l. 
Duties of our Office, Regiſtration, e. 


3. As to Diſpoſitions by Husbands with Con- 
ſent of their Wives: Where the Wife is provi- Þ* 
ded to a Liferent of the Lands that are fold, ſhe Þ* 
ſhould not only, according to the preſent Pra- 
Etice, give her Conſent to the Alienation, and to 
all the Clauſes and Obligements relative to the 
Infeftment; but ſhe, as well as the Husband, for- 
her particular Right and Intereſt in the Subject, 
thould be made to diſpone expreſly, and to grant 
all the real Clauſes of the Diſpoſition in conjun- 

_ tion with him. The Husband alſo, in order to © 
to maintain the Conveyance againſt a future Re- 
duction on the head of Force and Fear, ought to 
be brought under an Obligement to cauſe the Wife 

« ratify the Deed judicially ; and that done, the 
Rarification becomes an effectual Bar to any ſuch | 
Reduction, even though .the Woman has been 
induced, through the Importunity of the Hus- 
band, to go into his Meaſures by joining him in 
the Sale. Diſpoſitions of this Denomination ha- 
ving nothing elſe in them peculiar to themſelves, 
I need only throw together ſome ſhort Sketches 
of the moſt important Clauſes of ſuch a Convey-= 

_ ance, whereby it will be no difficult Matter to 
form an Idea of the reſt, without a farther Di- 
rectory. ey: 


Sport 
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Sport Draught of a Diſpoition by 8 Husband with 
. Conſent of hats V. ife. 25 


_ BE IT KNOWN to all Men, That I A, heri- 

: table Proprietor, c. with the ſpecial Ad- 
he vice and Conſent of B my Spouſe for her Inte- 
Ireſt, and that I the ſaid B for my felt, for all 
Right of Liferent, Annuity, Terce, or any other 
Right or Title whatever, that I either have or 
FFanywilſe can challenge to the Lands and others 
after mentioned, or to any Part thereof, and that 
[Swe both with the reciprocal Aſſent of one ano- 
ther; In conſideratiom of the Sum of — in- 
Iftantly paid in to us by C, whereof we hereby 
gacquit him, his Heirs and Executors, for now 
and ever: Have fold and diſponed, as we at this 
preſent, for our reſpective Rights and Intereſts, 
ell, Sc. In the which Lands and others above 
diſponed, we the ſaid A and B, with the inter- 
changeable Approbation of each another, engage 
our ſelves, our Heirs and Succeſſors, to infeft 
and ſeiſe, Oc. and that by two ſeveral Infeft- 
ments and Manner of Holdings, in due and com- 
petent Form; the one whereof to be holden of 
me the ſaid A, and mine aforeſaid, in free Blench, 
for payment, &c. And for effectuating the above 
¶ſaid Infeftment by Reſignation, we, with the joint 
Accord of one another, make and conſtitute, &c. 
Ito reſign and ſurrender, as we at this preſent, for 


our ſpecifick Concerns therein, reſign, Sc. Which 


F 


Tands and others above deſigned, with the Per- 
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tinents, I the ſaid A bind and oblige my ſelf, my 
Heirs and Succeſſors, to warrant, G., Further, 
I make and conſtitute the ſaid C and his above 
named my Ceſſionaries and Aſſignies, in and to 
all and ſingular Charters, Gc. Furthermore, as :. 
the ſaid B hath voluntarily conſented to the pre- 
ſent Alienation, ſo ſhe hath promiſed, and I en- 
gage my ſelf, that ſhe ſhall not only ſubſcribe - 
but allo appear before the Judge-ordinary, and, in] 

my Abſence, judicially rarity the ſame, declaring 
on Oath that ſhe was not compelled to concufF - 
with me in the Sale, but did it freely and of her, 

own Accord; and therefore, that neither ſhe nor Ii 
no other Perſon in her behalf ſhall ever quarrel} 
or impugn the Diſpoſition, directly or indirect 
ly, in time coming. And laſtly, we the ſaid 4 
and B, with one Conſent, deſire and require you 


eine 
2 


Sc. Precept of Safine in common Form.] Regi ab 
ſtration, Cc. . BD [TY hi 


But where the Subjects tranſmitted belong to 
the Wife in Property and Heritage, ſhe is all a-. 
long conſidered as the Party chiefly concerned; 
and the Husband, as a Curator only in the caſe 
is no further intereſted than in joining his Con- re 
currence to her's throughout the ſeveral Clauſes -- 
of the Conveyance. The Purchaſer however 


would do well to get a better Security ſor the 


bg 


25 
4. 
3 
I 
2 


N 


Warranty of his Right, than the Wife's own per- N th 


ſonal Obligement ; becauſe, although the Diſpo- # 
fition is unqueſtionably good, ſuch an Obligati- . y 
on is abſolutely. void in itſelf; and the Husbandsſ _ 
——_ oat 
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= De backed with the Wife's Oath of Ratifi- 
cation, never can femove the Nullity, nor give 

J Strength to an Obligation which the Law hath 

Y ery diſabled her from granting. I fay;-inthe 
1 wſ J Tranſmiſfion of Lands pertaining to a Wite; the 
> af is all along conſidered as the Parry chiefty | con= 
Pre N cerned, as "appeats by the Tolowing 1 17 


i Diogo by tn Helreſs-woman with Conſent of his 
TY Huxband, by which the Fee 18 29980 o Br Fe 
= wont A the Superior. . 


— 
Oo 
2 
— 


$Z BE IT KNOWN fo all Men, 7 bar! 1 A, Hes 

3 table Proprietreſs of the Lands and others "5 
ter mentioned; with the fpecial Advice and Ap= 
probation of B my Husband, for his Intereſt; In 
reſpect of the Sum of two thoufand Pounds Stor: 
ling preſently paid in to us by G Superior of the 
above faid Lands, whereof we hereby diſcharge 
him, his Heits and Executors, for now and ever; 
Have ſold and diſponed, as F at this preſent; with 
che Advice and Approbation 'above mentioned; 
ſell, alienate and _ to the ſaid C, and che 
_ Heirs of Tailzie and Provifion facceeding to him 
in the Lands and Eſtate of D, heritably and ir- 
redeemably, alt and whole theſe my Lands of 
; with the Houſes, Biggings, Parts; Pen- 
dicles and Perrinents thereof} all lying in the Pa- 
Tiſh of and Sheriffdom of 5 toge- 
| ther with the” parſonage and vicarage Tithes of 
po- the ſame, which haye hitherto been conſolidated 
ry wit Wy Stock, and never as yet ſeparated theres 
be . from 
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from, and all Right, Sc. And that I the ſaid 
A may be abſolutely diveſted of the Property of 
the Fee of the before mentioned Subjects, I here- 
by make and conſtitate, Sc. to reſign and ſur- 
| render; as I at this preſent, with the unanimous 2 
Aſſent of my forenamed Husband, reſign, give 
up and ſurrender, all and whole the above ſaid |? 
Lands of ——, with the Houſes, Cc. lying in 
Manner above expreſſed, together with the par- 
ſonage and vicarage Tithes of the fame, which 
have hitherto been conſolidated with the Stock, 
and never as yet ſeparated therefrom, and all | 
Right, ec. In the Hands, and in favour of the 
ſaid C, and the Heirs of Tailzie and Proviſion | 
ſuceeeding to him in the Lands and Eſtate of D, 
ad perpetuam remanentiam; to the effect that my 
Right of Property being conſolidated in his Per- 
ſon with his own Right of Superiority, the Lands 


and others above reſigned may remain and abide 


with him and his above named, abſolutely and ir- 4 


| redeemably, in all time coming: And thereupon, 1 


Acts, Sc. Which Lands and others before de- 
ſigned, with the Pertinents, we the ſaid A and 
B, with one Accord, bind and objige our ſelves, 


Jointly and ſeverally, our Heirs and Succeſſors, 


to warrant, Ec. as alſo, to rid and disburden the 
fame of all Feu, Blench and 'Tithe Duties, Sc. 
Moreover, as the ſaid A hath voluntarily granted 
the preſent Alienation, ſo ſhe hath promiſed, and 
I the ſaid B engage my ſelf, that ſhe ſhall not on- 
ly ſubſcribe, &c. | as in the foregoing Precedent. | 
Regiſtration, Sc. F 
e N. B. | F 
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MN. B. Ina Caſe like this, where a Vaſſal re- 
ſigns the Feu to his Superior, an Inſtrument of 
Reſignation ad remanontiam, regularly perform- 
ed and duly regiſtred, completes the Alienation 
Jeffectually: For the Superior needs not be infeft 
Jof new, becauſe he is always underſtood to be in- 
Aveſted with the Subject, as well as the Vaſlal, 
And this inſinuates the Reaſon why theſe two 
grand Clauſes, the Obligement to infeft and Pre- 
ept of Saſine, are omitted in the Draught, 


There is but one Way whereby the real E- 
"Mate of a Pupil can be voluntarily paſſed over, 
und that is, by a Decree of Sale pronounced by 
he Lords of Seſſion, in conſequence of a Proceſs 
Farried on by the Tutors for that very Purpoſe. 
In this Proceſs the Pupil's Creditors and neareſt 
pf Kin are called, to ſee it found and declared, 
hat there is a Neceſſity tor ſelling the whole or 
"Wome Part of the Eftate for payment of the Debts : 
And if the Sale is found neceſſary, the Lords ap- 
Point a Day on which the Lands are to be expo- 
ed to publick Roup, and adjudge them to per- 
ain to the higheſt Offerer, in the ſame Manner 
hat is practiſed in the Sale of a Bankrupt's E- 
777 | 
And it were not amiſs, though the very ſame 
Formality was obſerved in ſetting over the heri- 
Fable Eſtate of a Minor; who, in many Caſes, is 
Intitled to Reſtitution againſt a Sale /ne decreto, 
Is well as a Pupil, albeit the Deeds of the one 

Pre not fo eaſily reduced as thoſe of the other. 
9 | OSS However, 


of Concerning the Franfmiſſion 


However, though this Order is abſolutely necel-þ þ N 


fary in the caſe of Pypillarity, it is no pncommonſ 
Thing for a Minor, with Conſent of his Saen 
to ſell off his Lands directly, without ſo much 


Precaution. I give Von cherefare rhe following [4 


Inſtance, 


Diſpof tion by a Mir inor with Conſent if bis ter: g ; 
: Taking aver the . in favour of the Va, 


BE IT KNOWN to all Men, That 1 A, Su- 

perior of the Lands and athers under Writ- 
ten, — che ſpecial Advice and Conſent of 
my Curarors, for their Intereſt; Sc 
ing E, heritable Proprietor of theſe Lands, hath 


Aer en 


made payment | The Price muſt not be paid in u 


the Minor hinuſelf, becauſe that would infer Iniglit, 
but to ong of the Curators, or their Factor, E 


C, one of the Number of my forenamed Gare: 4 
tors, on my behalf, of the Sum of two thouſand 
Pounds Ser liag, whereof he 1s hereby —— 4 
for now and ever: Havus fold and diſponed, as! 
at this preſent, with the Advice and Conſent 2 
bove mentioned, ſell, Gg. to the ſaid B, his Hein 
or Aſſignies wharſoever, abſolurely and irredeem- : 
ably, all and whole the Lands and others here 


after denominated, namely, 


+. 

»= 

uy 

— — — 
4% IN 


with the Houſes, Oc. lying, Ec. in the Fee where- | 
of che ſaid B ſtands preſencly veſt and ſeiſed, hold 


ing the ſame of me as his immediate Superiolf 


thereof; together with all Right and Title what- 


yer, wherher of Property « or Superiority, that I 
mj 


ſaggy — -£S ym A 


— ft fy 


+ ew 
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my Authors or Predeceſſors, either have or anys 


wile can claim to the fame, or to any Part thereof 
in time coming, In the which Lands and others 


above diſponed, I the ſaid A, with the unanimous | 


Aſſent of my forenamed Curators, engage myſelf, 
my Heirs and Succeflors xo infeft and ſeiſe, Ec. 


and that by a ſingle Infeftment only, to be hold- 
en of the Sovereign and his Royal Succeflors, by 


the ſame Tenure, and as freely in all Reſpects as 


F | I preſently hold, or might have holden of him my 
ſelf. And for expediring the aboye ſaid Infeſt- 


ment by Reſignation, J hereby make and conſti- 
tute, Cc. to reſign and furrender, as I at this pre- 
ſent, with the joint Accord of my Curators, re- 
ſign, &c. 14 the Hands of our Sovereign Lord the 
King, or his Royal Spcceſſors, my immediate 
Superior for the time, or of his or their Commiſ- 
fioners having Power to receive Reſignations on 
their Behalf; In favour, &c, Which Lands and 
others aboye reſigned, in ſo far as concerns the 


Fy Superiority or dominiam direfum thereof, I the 


{aid A, with Concurrence of my Curators, bind 
and oblige my ſelf and mine aforeſaid, to ware 
pant, Cc. Farther, J hereby aſſign and make o- 
ver to the ſaid B and his above named, the whole 
Charters, Retours, Infeftments, and other Wri- 
tings of whatever Nature, conceived in my fa- 
your with relation ta the Subject- matter of the 


preſent Deed of Alienation, and all that hath fol- 
lowed or may follow thereon. In like manner, 1 


renounce and give over in his favour, the Feu- 
duties, and other Preſtations ſpecified in the Red; 
| 1 — -_ 
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79 Concerning the Tranſmiſſion 
gendo of his Inveſtiture, concerning the Fee of the 
Lands and Eſtate before mentioned; and that tor | 
all the Years and Terms hitherto remaining un- 
paid, as well as in time coming: Surrogating and]! I. 
ſubſtituting the ſaid B and his above named in my 
full Right and Place of the Premiſſes for ever, | 
Moreover, I have here with delivered up to the 
ſaid B the Rights and Securities above aſſigned, 
according to an Inventary thereof ſubſcribed by 
me and my Curators at the ſigning hereof; to be 
kept and uſed by him and his aforeſaid as their 
own proper Evidences for the time to come. 
Furthermore, we the forenamed Curators engage 
our ſelves to cauſe the ſaid A (the Minor,) and in 
caſe of his Deceaſe, his Heirs and Repreſenta- 
tives, after their Age of twenty one Years com- 


- 


plete, ratify and approve, and if need be, renew 
the preſent Diſpoſition in all the Clauſes and Ar- 
ticles thereof, till ſuch time as the ſaid B ſhall 


reckon himſelf ſufficiently ſecured in this his Ac- 4 


quiſition. Final, I the faid A, with the Con- 
ſent above written, deſire and require you | Pre- 
cept of Sein] Regiſtration, E5c. - 12] 

In relation to Diſpoſitions of this Character, 
the Footing on which the Curators ſtand ought 
always to be conſidered: Becauſe when ſeveral 
Curators are named jointly, they muſt all concur 
in the Sale to make it ſubſiſt; but when they are 
named indefinitely, it is ſufficient that the major 
Part concur. If they are named jointly and ſe- 
verally, any one of them may authorize the 
Deed; and if fo many of them are appointed a 


Quorum, 


Mo Te 
J By 
; ui 
C * j - 
3 
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ad Are always accounted a Quorum, unleſs it is o- 


ay nerwiſe decreed by the Writ of Election. That 
er. ne may not miſtake himſelf in a Matter of ſo. 
nuch Concern, he ſhould not take it on truſt, bur 


d, e to the Nomination himſelf. 


Burgh in name of the Community; tor a Speci- 
den of which kind I preſent you with the fol- 
Ping Model. eee 9113 ee 


ö : Diſpoſition by the Magiſtrates of a Burgh in behalf 
70 be held of the Granters. 2 
Now ALL M EN, That we A Provoſt of 


the Burgh of B, — 2 
es, C Dean of Gild and D Treaſurer, with the 
it of the Council, Deacons of Crafts, ordinary 


\ — 


lves and as repreſenting the whole Body and 
Fommunity thereof; In as much as E hath now 
Ind formerly advanced and paid in to our fore- 
gamed Treaſurer, towards the Management of a 


e Society, the Sum of three thouſand Pounds 
erling, whereof we hereby diſcharge him, his 
Heirs and Executors for now and ever: Have 


fold 


Puorum, that ſpecifick Number, at leaft, muſt do 
he BY But if one or more of theſe Conſenters be na- 
Or ed ne quo, or /ine quibus non, then he or they, 
0 PSvith the major Part of the remaining Curators, 


Y FS 4. Of Diſpoſitions by Societies or Bodies poli- 
Hick, the chief are theſe by the Magiſtrates of a 


of the Community, by which the Right is ſuppoſed - 


Bail- 


Ind extraordinary, of the ſaid Burgh, for our 


[Fertain Bufineſs viſibly tending to the Benefit of 


8 
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ſold and diſponed, and at this preſent ſell and di- 
pone to the ſaid E, his Heirs or Aſſignies, heri- L 
tably and itredeemably, all and whole theſe our 


- 


Lands of —— with Houſes, Ec. lying, Sc. and 10 
bounded in the following manner, to wit, [Te y 
Lands were farther deſcribed by a particular Bound- ; 
ing ;| as alſo, the Salmond-fiſhing on theſe? 
Parts of the Water of F, adjacent to and border-P'Y ;: 
ing on the ſaid Lands, with all Right, Sc. Re- 
_ ſerving nevettheleſs the Servitude of Afſtriction Þ ; 

and Thirlage of the Lands above denominated FF 
to the Mill of E, to which it is hereby declared, 
That the ſaid E, and the other Heritors and Po- 
ſeſſors of the above ſaid Lands from time to time, 
ſhall be holden to carry the whole Grain and Pro- 
duct thereof, and get the ſame grinded there in 
all time hereafter ; and to pay Multure or Tri- 
bute, and other Grataities accompanying the 
Thirlage, according to Uſe and Wont. Farther, ;.- 
we bind and oblige our ſelves and our Succeflori| 
in Office, to infeft and ſeiſe the ſaid E, and his 
above named, in the Lands and others above diſ- . 
poned, on their own proper Charges and Expen- 
ces, abſolutely and irredeemably, in due and] 
competent Form; and that by a ſingle Infeftment 
only, to be holden of us and our Succeſſors a- 
foreſaid in Feu- farm and Heritage, for payment] 
of the yearly Feu- duty after ſpecified; namely, 
[ Inſert the Feu-duty whatever it is, whether Victuai 
or Money, or both; and the Terms of Payment there- 
of; then ſay, | together with the like Feu-duty, | © 
over and above the yearly Reddendo, every Year f 
po. | | | ai 
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1 Jin Her ot fi angular Succeſſor ſhall enter to the 


Lands, as is cuſtomary in this kind of Holding; 


and that for all other Duries Or Preſtations Whats 


LY foever, which we or our above ſaid Sticceſlors can 
| 1 anywiſe ask Or challenge forth of the before men- 
tioned Subjects in all time coming. It is provi= 
ded however and enacted; That if the foremen- 


| [ tioned F eu-dury ſhall af any time hereafte? cons. 


tinue ie! for the Space of two whole Yeats 
together, 

laſt Term of Payment for the ſecond Year, the 
— Deed of Alienation; and, the Infeftment 
| 1 enſuing thereon, ſhall forthwith fall to the Ground; 


for us and our aforeſaid, to "reafſume the Poſſe 
fon of the Feu, and expel the ſaid E and his a= 
Above named therefrom  prout de jure With the 
@ Burden of which Triitancy the Inveſtiaite. is 
La and accepted, and no otherwiſe: Mote- 
over, we engage our felves and our Succeſſofs in 
Office from time to time, to warrant and main- 

IJ tain the Lands, Fithing and others before rehear- 
| bY to be good and ſufficient to the ſaid E and, 
1 above named, at all Hands and in every E- 
vent Whatſoever, Furthermore, we for our ſelves, 


Community of the faid Buigt , defire and require 


5 Sc. | Precept of Safi 2 | Regiſtration, Sc. 


K poundech 


6 ag no Part thereof ſhall be paid at the 


"i 1 ind become utterly, void and extinct, in the ſame 
If: 3 manner as if the Fee had ſtill remained with us; 
| | and from that time forward, it ſhall be allowable | 


and as re preſenting rhe remanent Members of the 


Thut much concerning the fir Thing pro- 
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74 Concerning the Tranſmiſſion 
unded, to wit, the Diverſity occaſioned in the 

Stile of Diſpoſitions, on account of the State and 

Quality of che Diſponer. | Th 


n 
Di ofitions diflinguiſhed with reſpedF to the Receiver, 


1 He Form of ſuch Conveyances is alſo vari- 


ous with reſpect to the Receiver, who 


ſometimes acquires the Right for himſelf, and at 


other-times offictates in the Name and for the 
Behoof of another. - When the Receiver or Pur- 
chaſer acquires for himſelf, he ſettles the Succeſ- 
ſion on his Heirs or Aſſigns, either with or with- 
out Limitation ;. and nominates or ſubſtitutes the 
_ Heirs one after another, or not, according to his 
own Deſtination. In the one Caſe the Fee is ſaid 
to be /imple, as in the other ir is ſaid to be tail- 
Sied. Simple Fees have been ſet forth in divers 
Inſtances already; and tailzied ones remain {til} 
commerce: h DS 

A Tiilzie then, according to the common Ac- 
ceptation of the Word, ſignifies, A written Deed, 


paſſimg over an Eſtate to ſeveral Perſons or Lines, 


appointed to ſucceed one after another, according to 
the Priority or Remotenefs of the Place which they 
bear in the Subſtitution ; and withal, diverting the 
Courſe. of Succeſſion from the natural and common 
Channel in which it would have oi herwiſe run. As 
When Lands are provided to one and the _ 
& 4 | | Q 


ct 


1 
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; of his Body, or to his Heirs-male, or his Heirs 1 


of ſuch a Marriage, or to his eldeſt Heir-temale ; 
which failing, to another Perſon named, and his 
Heirs of ſuch a kind; which failing, to a third 
Perſon and his Heirs of a certain Denomination ; 


1 and fo forth, to a fourth, Ec. as the Diſponer 


thinks fit to make the Tailzie long or ſhort. 

It were out of the Road at this time to ſay any 
thing in relation to the Nature and obligatory 
Force of Tailzies, or to the Clauſes and Proviſo's 
that may occaſionally be adjected to them; be- 
cauſe the Knowledge of theſe 'Things does not 


properly belong to the practical Part of the Law: 
And for that Reaſon I ſhall here confine my ſelf 
to the bare Form of the Writing, which I ſhall 


ſer forth in an Example, wherein theſe 'Terms 
that ſeem to be maſt common and ordinary 


ſhall be pointed out. The Example I am to 


mention contains the Settlement of an Inheritance 
in the Perſon of an univerſal Succeſſor, and is as 


follows. 


A Deed of Entail. is 
Now ALL MEN, T. bat I A, hefftable pro- 
prietor of the Lands, Lordſhip, Baronies, 
and others under written, For the Continuance of 
my Inheritance with my own Children and Po- 


ſterity, and for divers other Reaſons and Conſi- 
derations inducing me to do ſo; Have ſold and 


diſponed, as I at this preſent, under the Reſer- 
vations and Conditions after mentioned, ſell and 
gs PT. 
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diſpone to B my Son, and the Heirs whatſoever 
rocreated of his Body; which failing, to my o- 
ther Heirs of Tailzie and Proviſion after ſpecified 


N 
N * * 


heritably and irredeemably, all and whole the 
Lordſhip and Barony of C comprehending the ſe- 
veral Lands, Mills, Woods, Fiſhings, Tithes, 
Patronages, Burghs of Barony, Juriſdictions, and 
others afterwards rehearſed, to wit, Here the 
Particulars were enunicratey, | all lying in the 
Shire of -——, and perpaining to me in Proper- 
ty ; Aud alſo, all and whole the Lands and Ba- 
rony of P, with the Tower, Fortalice, Manour- 
Places, Houſes, Biggings, Yards, Orchards, Parts, 
Pendiclesand Pertinents thereof, lying in the Earl- 
domof — , and pertaining heritably to E and 


F, who hold the ſame of me their immediate Su- 


perior thereof, in Feu and Blench Farms reſpe- 
ctively, for payment of the Duties ſpecified in 


o n * 


the Reddendo of their reſpectiye Inveſtiturès con- 
berning the ſame; Again, all and whole the Lands 


of E, Wich the Houſes,' Cc. lying in the Pariſh 
of , and Regality of — , with the Fee 
whereof H ſtands preſently inveſted, holding the 
ame of me by Service, Ward and Relief, for 
performance of the Duties and Services appropri- 
ated to that kind of Holding; together with all 
Right, Ec. In the which Lands, Lordſhip, Ba- 


'FOnyY and others above diſponed, I bind and ob- 


lige my ſelf and my Heirs, as well male, as of 
Line, Tailzie, Conqueſt or Proviſion, and all o- 
thers my Succeſſors whatſoever, jointly and ſe- 
yerally, renouncing the Benefit of the Order of 
992 KEY 353 is V diſcu(- 
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diſcuſſing them, under the Limitations and Con- 
ditions after ſpecified, to infeft and ſeiſe the ſaid 
| B and his above named, which failing, my other 
| Heirs of 'Tailzie and Proviſion after mentioned, 
heritably and irredeemably; and that in the fol- 


lowing Manner, namely, In the Lordſhip and Ba- 
rony of G, which I hold Taxt-ward of the Crown, 
and likewiſe in the Superiority of the above ſaid 
Lands of G, by Reſignation thereof x9 ay 


tion th Ter 
| ſpective Superiors of the ſame IN Manner ere? 
after expreſſed; and in the Lands and Barony 


of D, pertaining heritably to the Perſons above 
named, and holden by them of me in Feu and 
HBlench Farms reſpectively, by two ſeveral In- 
feſtments, Oc. | forma communi. | And for ac- 
compliſhing the forementioned Infeſtments by 
Reſignation, I the ſaid A hereby make and con- 
ſtitute, Sc. to reſign and ſurrender, as J at this 
| preſent reſign, Sc. all and ſingular the Lands, 
Lordſhip, Bareny, Superiorities, Mills, Woods, 


Fiſhings, Tithes, Patronages, Burghs of Barony, 


* 


Juriſdictions and others particularly and general- 


| iy above enumerated, which are altogether hol- 
den as repeated and again expreſſed; together 


with all Right, Ec. In the Hands, Sc. In favour 


and for new Infeftment thereof to be made and 
granted to the ſaid B my Son, and the Heirs 
wharſoever of his Body; which failing, to any 


other Heir- male procreated of my Body, and the 
Heirs whatſoever procreated of his Body; which 


failing, to the Heirs whatſoever procreated of my 
Body, and the Heirs whatſoever procreated of 
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their Bodies, the eldeſt Daughter or Heir-female 
of the ſaid B the Inſtitute, and of all the Subſti- 
tutes throughout the whole Tailzie, having fill 
the Pre-eminence, and ſucceeding without Divi- * 
ſion; which failing, to C, eldeſt Son of D my r 
Brother- german, and the Heir-male of his Bo- my 
dy; which failing, to E, ſecond Son to the ſaid %% 
D, and the Heir-male of his Body; which tail- Wc 
ing, ro the Heir-male to be procreated of the ſaid f S 
D his Body, by the preſent” or any ſubſequent Ir F 
Marriage, and the Heir-male of that Heir's Bo-. 


Ving 


dy; which failing, to the eldeſt Daughter or e, 
Heir-temale procreated of the ſaid D his Body nine 
by the preſent or any after Marriage, and the irh 


Heir-male of her Body; which failing, to the hat 
eldeſt Daughter or Heir- female of the particular Nr, 

Heir appointed to ſucceed on the Failure of the g 4 
Deſcendents of my own Body, and the Heir Nl 
Whatſoever of her Body; and failing of all theſe, I _ 
to any Perſon or Perſons that ſhall be nominated f 
and called to the Succeſſion by a Writing under. > | 


my Hand at any time hereafter; and in caſe of 


. . . . l Ons 
no ſuch Nomination, to my own neareſt Heirs or Nera! 
Aſſignies whatſoever, abſolutely and irredeem-W th 


ably, in due and competent Form: Reſerving al- 
ways to me the ſaid A, my Liferent Right of the 
Manour-place, Officerhoules, Gardens and Orch-W 1 
ards of the above ſaid Lordſhip and Barony of wk” 
C, as the ſame are preſently poſſeſſed by my felt; End f 
as alſo, of theſe Parts and Portions of the foremen- | 
rioned Lordſhip hereafter particularized, namely, 


Rig 
fall t 


or to 
at leg 


[Laſer we Particulars. | In like manner, mw ad. ] 


F heritable Rights. : 9 
hing to C my Spouſe the Liferent of ſuch of the 
Subjects aboye. reſigned as are provided to her 
by our Marriage-ſertlement, and by an additio- 
hal Bond of Proviſion in her favour in the caſe of 
ther Survivance. Reſerving hJikewiſe to me a Power 
and Faculty, at any time in my Life, & ctiam in 
rticulo mortis, not only to alter and ehange this 


pf Succeſſion thereby preſcribed, after any Shape 
br Faſhion I ſhall think fix ; bur alſo to ſell, wad- 


thereof, either in whole or in part, as I have a 
mind; and, in a word; to do every other thing 
With relation to the Ufage and Diſpoſal of it, 
that I might have done before the granting hereof. 
Further, it is provided and decreed, T hat the ſaid 
B, and the other Heirs of Entail above written, 
Mall be holden to fulfil all the Obligations I ſtand 
bound to perform at the time of my Deceaſe, and 


o them concerning the ſame : That in caſe the 


fall to the female Heirs, the eldeſt Female ſhall 
always ſucceed without Diviſion, and exclude 


and ſhe, and the Husband whom ſhe ſhall marry, 


at leaſt, the Heir who is to ſucceed to the above 
aid Eſtate, ſhall be holden from chat time for- 


preſent Deed of Entail, by inverting the Courſe 


Wet, or otherwiſe diſpoſe upon the Subject- matter 


o ſatisfy the Debts, both perſonal and real, reſt- 
ag by me at that time; particularly, the Provi- 
ons of my younger Children, in terms of the ſe- 
eral Bonds of Proviſion of this Day's Date made 


Right of Succeſſion ſhall at any time after this 


her Siſters from being Heirs-portioners with her; 


or to whom ſhe is then married, and their Heirs, 
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ward to aſſume the Sirname of A, if they wer 
formerly called by another Name, and to beat 
the Arms of that Family in all time thereafter; 
That it ſhall at no rate be allowable for the aid 
B, nor any of rhe Subſtitutes, to ſell off of diſ-ſ 


poſe upon any Part of the Inheritance, nor toi 


contract Debt, or do any other Deed whereby i 
may be adjudged or evicted from the ſucceeding 
Membets, or their Hopes of Succeſſion thereto 


in any meaſure evaded : And if they do in the 
contrary, it is declared, in the r Place; That 
the Deeds of Contravention ſhall be abſolutely © 
void and null; and of no manner of Strength or 
Effect whatſoever; and in the ſecond Place; That 


the Contraveener and the Deſcendents of his Bo- 
dy ſhall, % fa&o, forfeit the Benefit of the Sue- ! 
ceſſion, to which they are called by the preſent 
Settlement, and the ſame fhall forthwith accrefc:Þ 


ro the Heir next in the Subſtitution, who, imme- 
diately on the back of the Contravention, may 
commence a Declatator thereof, and ſerve Heir 
to the Perſon who died laft inveſted with the E- 
ſtate, paſſing by the Contraveener, without repre- 
fenting him, or being anywiſe liable to fulfil his 
Obligations: Nevertheleſs, it is not difallowable 
for them, Even to alienate ſo much of the before 
mentioned Hereditaments as ſhall be —y to 
fatisfy the Debts reſting by me at the time of my 
Deceaſe ; pfovided they do not exceed the Boun- 


daries of the Privilege here given them iti the Ex- 


erciſe of that Faculty. And at the ſame time it 
is declared, That the Heir for the time, whether 
8 male 


. 


zer the faid B and his above named, which failings | 


ale * 2 2 N E, 


8 5 "Ep 
e heritable Rights, 
male or female, may provide, he his Lady, of 
ſhe her Husband, to a Liferent Annuity of two 
hundred Pounds Sterling per annum, which is ap- 
pointed to come in place of the Terce of Cour- 
tefy to which they might have otherwiſe been 
intitled; and to which Annuity the above ſaid le- 
gal Liferents are hereby 1 reſtricted. Laſi. 
J, it is enacted, That theſe irritant and feſolu- 
tive Clauſes ſhall be adjected to the Inveſtiture 
enſuing hereon, and repeated in the ſubſequent 
and all after Conveyances, Retours and Infeft- 
ments of the tailzied Eſtate, as the fam _ 
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82 Concerning the Tranſmiſſion 


fon t 


as aforeſaid, all and ſingular Charters, c. and 
all that hath followed or may follow thereupon, 
In the ſame manner, I aſſign and transfer to them 
the Rents, Revennes and annual Profits of the 
above faid Lordſhip and Barony of C, as alſo the 
Ward, Feu and Blench Duties, and all other 
Caſualties whatever accruing to me forth of the 


aforeſaid Lands of D and Barony of G, and that 
for the Crop and Vear of God before mentioned, 


and in time coming, with all Action and Purſuir 
anywiſe competent to me for the fame; Surro- 
gating and ſubſtituting the ſaid B and his above 
named, under the Reſervations before ſer forth, 
in my full Right and Place of the Premiſes, for 
now and ever. And whereas I chuſe to retain 
the Evidences above aſſigned in my own Cuſto- 


dy while I am alive, I promiſe to make them 


forthcoming to my ſaid Son and his aforeſaid, at 
whatever time they ſhall have neceſſarily to do 
therewith, upon condition that they be holden to 
return the ſame how ſoon the Exigency is over. 


Finally, I defire and require you, Ec. | Precept of 


Saſene in common Form, omitting only the Lands 
Held 7 a Mard or Taxt-ward Tenure, for the Rea- 

at was given for it elſewhere, | conform to 
this Diſpoſition, and Infeftments to follow there- 


on, or either of them; but always under the Re- 


ſervations, Conditions and Qualifications above 
related, which are here holden as repeated and 


'exprefled : And that this on no account ye leave 
"undone, Oc. | Regiftration, &c. J 
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e heritable Rights. 83 
Beſides the Diviſion of Fees into /imple and 


E 7ailzied ones, there is yet a third fort, called con- 
Jun Fees, i. e. Fees granted to two or more Per- 
Z ſons jointly and their Heirs; of which Species 
the chief is that to a Man and Wife in conjunct 
Fee and Liferent, and their Heirs, or a Son c- 
; minatim and his Heirs, as in the following Pattern. 


Diſpoſtion of 4 Burgal Tenement. 


BE IT KNOWN to all Men, That I A heri- 
LU table Proprietor of the 'Tenement of Land 
and others after mentioned, In conſideration, 6c, 


Have ſold and diſponed, as I at this preſent, on 


the Condition after ſpecified, ſell, Sc, to the ſaid 
B and C his Spouſe, in conjunct Fee and Liferent, 
and after their Deceaſe, to D their Son, his Heirs 
or Aſſignies whatſoever, heritably and irredeem- 
ably, all and whole that my Houle or 'Tenement 
of Land, high and low, back and fore, with the 
Shops, Cellars, Office-houſes, Gardens and Per- 
tinents thereof, lying on the North Side of the 
——, Within the Cloſs called 
-, a little above , and bounded in the 
following Manner, namely, | Deſcribe the Tene- 
ment by its Bounding alſo ] And which Tenement, 
with the Shops, Cellars and others above rehear- 
ſed, pertained formerly to E, who transferred the 
ſame to F, from whom I acquired Right, con- 
form to the Diſpoſition thereof in my favour, 
bearing date, Oc. together with all Right, Ec, 


_ Further, I bind and oblige my lf, my Heirs and 
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ſer, or otherwiſe diſpoſe on the above ſaid Tene- 


ny. 
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Succeſſors, to veſt and ſeiſe the faid B and C in 


conjunct Fee and Liferent, and after their De- 
ceale, the ſaid D their Son and his above named, 
fn the Teneinent of Land and others above diſ- 
poned, by Refignation thereof in manner under 


written. And for that purpoſe, I hereby niake 
"and conſtitute, Ec. to reſign, Ec. all and whole 


that my Houſe or Tenement of Land, high and 
low, back and fore, with the Shops, Cc. lying 
and bpunded jn manner above expreſſed, roge- 
ther with all Right, £95. In the Hands of the Prö- 


voſt or any one © the Magiſtrates of the Burgh 
of — for the time, as in the Hands of our 


Sovereign Lord the King, my immediate Supe- 


rior thereof; In favour, ahd for new Infeftment 


bf the ſame to be made and granted to the ſaid 


and C in conjunct Fee and Literent; and after 


their Deceaſe, Ec. abſolutely and irredeemably, 


in due and competent Form: | In theſe conjundt 


Taufeftments, the following Provigon ſeldom fails to 
take Place Providing always that it be allow- 


able for the ſaid B by himſelf alone, without the 
P 


ouſe or Son, to ſell, wad- 


ment, either in whole or in part as he hath a 
mind, or to burden the fame with the Payment 
of whatever Sums he ſhall rhink fit; 'and, in 
ſhorr, to do every other thing with reſpect to the 


Uſage and Diſpoſal thereof, that he might have 


done if his forenamed Spouſe and Son had not at 
all been provided to it: And thereupon, Acts, Ec. 


Which Houle or Tenement, with the Shops, Er. 
,, e | 


above 


of heritable Rights. © 57 


bove denominated, I the ſaid A engage my ſelf 
nnd mine aforeſaid to warrant, &5c. as alſo, to ex- 
tricate and disburden the ſame of all Taxations, 
Annuities, and every other publick Burden whats 
ever with which they ſhall ſtand affected at the 
Term of —— next to come, being the Time at 
which the faid B his Poſſeſſion is appointed to 
commence. Adoreover, I make and conſtitute the 
aid B and C in conjunct Fee and Liferent, and 
after their Deceaſe, Sc. my Ceffionaries and Aſ- 


6 ſignies, in and to all and ſingular Charters, Cc. 
2h With all that hath followed or may follow there- 
ur on: And in like manner, in and to the Rents 
>= Wand Duties of the forementioned Tenement fal- 


and in 


ling due at the above ſaid Term of 


er ¶ nation is ſometimes prolonged with Clauſes to the 
„ following Purpoſe, | At the ſame time, I aſſign and 
# transfer to them a Servitude on the Court on the 


being forry Foots in meaſure, or thereabour, 


can be built or erected rhereon to prejudge or 
- obſtruct che Light and Proſpect of the aforeſaid 
a | Tenement : Beſides, I tranſmit and make over to 
t them, the Certificate or Policy of Inſurance by 
2 the friendly Society of Heritors in the Town of 
> BL Edinburgh, for making good the Loſs of the a- 
> [© bove faid Tenement by Fire; on condition that 
© the ſaid B be holden and obliged, as he, by the 
Acceptance of this Aſſignation engages himſelf, 
is Heirs and Succeſſors, to relieve me and mine 
* 5 ae 


all time thereafter, with all Action, Oc. [The Af. 


South Side of the above mentioned 'Tenement, 


e Southward from the Front thereof, ſo as nothing 
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aforeſaid of the Sum of forty Pounds Sterling, ani 
Intereſt thereof from the Term of his Entry 
bove prefixed, being the Premium of the aboy, 
faid Inſurance, for which JI have granted Bond tu 
the forementioned Society. Again, I diſpone ani 
paſs over to them my whole Houſhold Pleniſſing 
and Furniture, both fixed and unfixed, within: 
and about the Houſe, Shops, and others above 
deſigned, according as the Extent thereof ſtand 
aſcertained by an Inyentary ſubſcribed by me at 
the ſigning hereof, which is here holden as re- 
peated ; ſurrogating and ſubſtituting the ſaid B and 
C, and after their Deceaſe, the ſaid D their Son 
and his above named, on the Conditions above 
related, in my full Right and Place of the Pre- 
miſſes for ever. Furthermore, I have herewith 
delivered up to the ſaid B, the Writs and Evi- 
dences above aſſigned, conform to a Catalogue B 
thereof ſubſcribed by me on the Day of the Date D 
hereof, to be kept, G. LZa/tly, I conſent to the oth. 
Regiſtration hereof in the Burrough Court- books whi 
of „or in the Books of any other competent and 
Judicatory, there to remain for Preſervation, andi ſo; 
if need be, &c. | Follows the Clauſe of Subſcri-¶ on 
ion. 5 1 
£ 255 Rights holden by this Tenure are paſ- her 
ſed over by a lingle Intefrment only, to wit, by Hei 
Reſignation, although the Inſtruments relating to dee 
the Completion of them participate of the Nature Sal 
of Saſines, as much as of Reſignations; and the 
thence it is, that in Tranſmiſſions of this kind the N of 
( Precept fats 


of heritable Rights. 87 
T ecept of Safine- never rakes Place, becauſe it is 
very unneceflary Clauſe in ſuch Conveyances. 


Although the Right of Adminiſtration of a 
Wite's immoveable Eftate, is a Faculty ſo inhe- 
ent in the Character of a Husband, that it is a 
Nueſtion if it can be fenounced even by ante- 


@onvey an Eſtate to a Wife without ſubjecting it 
o the Husband's Adminiſtration. Take the fol- 


Yowing Precedent. 


Son i Difpoſttion of a Salmondeſſbing, &c. made to 4 


ores married Woman, ſo as not to be affeted with the 
Pre Debts or Deeds of her Husband, nor ſuljelted ta 
vin 71s jus mariti. | „„ 

N E IT XNOwN to all Men, That I A, heri- 


table Proprietor of the Salmond-fiſhing and 
the others after mentioned, for the Love and Eſteem 


oksM which I bear to B my Daughrer, Spouſe to C. 


ent and for divers other Reaſons perſuading me to do 
ndWfo; Have fold and diſponed, as J at this preſent, 
ri} on the Conditions after ſpecified, fell, £9c. to the 


faid B in Liferent, and after her Deceaſe, to D 


al- her Son; whom failing, to her own neareſt 


by Heirs or Aſſigns whatſoever, abſolately and irre- 


10 deemably, all and whole theſe my three Nets 


are MW Salmond-fiſhing on the Water of ——-, within 


nd the Territory of the Burgh of —— in the Shire 
he of —— ; with the Cobles, Nets, Sinkers, Fiſh= 


pc fats, and Pertinents thereof: As alfo, all and 


whole 


Puptial Stipulations, yet a Perſon may effectually 
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88 Concerning the Tran ſmi ion 
whole my Mill of A, lying in the Regality 
, With the aſtricted Multures, Knavelhiy 
and Sequels of the ſame, together with all Right, 
Sc. Farther, I bind and oblige my ſelf, | Clai 
of Infeftment in common Form.] And for acconu 
pliſhing the above faid Infeftment by Reſignation, 
I make and conſtitute, Oc. to reſign, Sc. In th: 
Hands, &c. in due and competent Form: Pro- 
viding always, as it is hereby exprefly provided 
and declared, and appointed to be adjected to the 
Inveſtiture enſuing hereon, That in regard the 
above mentioned Subjects are made over to my 
Daypghter merely on the Score of Liberality and 
Affection, the ſaid C her Husband ſhall have no 
apner of Concern with the Revennes and Pro- 

ts thereof, on account of the jus mariti, thelf 
Courteſy of Scotland, or of any other Title what —* 
ever; and that the fame ſhall neither be liable to 
his. Deeds, nor ſubjected to the legal Diligence 
of his ce for payment of the Debts al- 
ready contracted, or to be contracted by him at 
any time hereafter ; but that, notwithſtanding 
ſuch Debts, Deeds or Diligence, it ſhall be al- 
lowable for the ſaid B by herſelf alone, with- 
out the Conſent of her Husband, to uplift and H. 
diſcharge Rents and Caſualties of the before Te! 
mentioned Subjects, and to apply the ſame as ſhe M 
ſhall think proper; to remove and put in Tenants © 
ſer Tacks, and do every other thing with relation el: 
to the Management thereof, as if the were till al © 
Jingle Perſon: And there upon, acts, c. More- 7 
over, I aflign and transfer to the ſaid B, and DI * 


het 
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ber Son, for their ſpecifick Rights of Liferenr and 


ii Fee above expreſſed, the whole Writings, Evis 
ightl dences and Securities of the above ſaid Subjects} 
Na with all chat hath followed, Sc. In like anner; 


conalM 1 tranſtfit arid nfakè over to them; a Servitude 
ation and Right of Aſtriction on the Lands of 
2 th by which the Hefitors and Poſſeſſors of theſe 
Pro- Lands are obliged ro grind their Victuat at the 
del Mill of A, and to pay Tribute after their.ufuat 
o the Manner, eonfornto the Bond of Thirlage in my 
the favour concerning that Affair, bearing Date, Ee. 
» my together with the aforeſaid Bond it ſelf, and all 
Action, Ce. ſarragating and ſubftituting che faid R 
and D, for their reſpective Intereſts, in my full 
Right and Place of the Premiſes for ever.. Be- 
the es, I hereby aftrict and thirle my Lands of 
har to the Milt of A above diſponed, and en- 
e to gage my ſelf, my Heirs and Succeſſors, to dauſe 
ence the 'Tenants and Poſſeſſors of theſe Lands from 

al · time to time, carry the whole Grain and Produ 

n aff thereof to the above ſaid Mill, where we ſhall be 

ding holden to grind the fame in all time comiugę and 
al- to pay Multure and other Gratuities. ascording to 

ith- Vie and Wont 5 reſerving nevertheleſs the Se2dz 
and Horſe-corn and Tirhes, and alfo my own Farm- 

fore rent in fo far as the ſame is not carried to another 

ſhelf Mill; as to all which the forementioned Servi- 
nts, fude 1 i not to be extended. . Furthermore, I des 

tion elare that this ſhall be a valid Evidence, although. 
11 4 ir is found in my Cuſtody, of in the Keeping of 
re-: any other Perſon, undeliverd ro my Daughtets 
Dar the time of my Death * 17 
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90 Concerning the Tranſmiſſion 
Law or Statute to the contrary. Laſily, I deſire 
and require you, | Precept of Saſine, Regiſtration, 


Rights aequired by one in name of another, 
are ſuch as are purchaſed by a Tutor or Curator 
on aecount of the Pupil or Minor, or by a Factor 
in behalf of his Conſtituent, and the like; where- 
of the Stile runs thus, — In conſjderation of 
the Sum of —— inſtantly paid in to me by B Tutor 

Curator or Factor) to C, in name and behalf of 

is ſaid Pupil (Minor or Conſtituent) of which I 
hereby. diſcharge him, &c. Have ſold and diſponed, 
and at this preſent ſell and diſpone to the ſaid C 
(the Pupil, Sc, ) without mentioning the Guar- 
dian or Factor again throughout the whole of the 
Conveyance, except in that Part which ſets forth 
the Delivery of the Writings, where you ſay, 
They are given up to the 'Tatelary or Factor in 
name of the Ward or Conſtituent. 

In the ſame manner, where the Right is ac- 
quired by a Society or Incorporation, the Price 
is ſaid to be paid in by the Treaſurer of the So- 
ciety, or Box-maſter of the Incorporation, in be- 
half of the Community; and the diſpoſitive and 
other Clauſes of the Conveyance run directly in 


* 


name of the Society itſelf, or of the Magiſtrates 


and common Council of the Burgh, and their 
Succeſſors in Office, from time to time, as repre- 
ſenting the whole Body and Community thereof; 
or of the Deacon, Box-maſter, and Maſters of 
Craft of the Incorporation, and their Succeſſors 

in 


Ee beritable Rights. oz 
in Office, for themſelves and in behalf of the re 
of the Members and Brethren; of it. " ara 

Among this laſt mentioned Claſs of Conveyan= 
ces, I may place that which follows, whereby 
one who had ſtept aſide and failed in his Credit, 
makes over his Eſtate to a ſele& Number of his 


Creditors, for themſelves and as Truſtees for the 


reſt, to the end it may be put to Sale, and the 


Price applied in payment of the Diſponer's Debrs, | 


Diſpoſition to Truftees in behalf of one's Creditors. 


118 4 8 i 
K Now ALL Men, That I A, heritable Pro- 


prietor, Gr. Being indebted; to divers Perſons 
my Creditors in conſiderable Sums of Money, 
according to the ſeveral Bonds and other Vouch- 
ers of Debt granted by me, and others with me, 
to them and their Cedents, concerning the ſame z 
And being thoroughly ſatisfied, for their farther 
Security, as well as for obviating the Load of 
Expences they might have otherwiſe heap'd up 
on my Head by repeated Courſes. of Diligence 
for operating Payment of the above ſaid Sums, to 
make the Alienarion under written; Have {old 
and diſponed, as J at this preſent, on the Condi- 
tions after mentioned, fell, Ec. to B, C D and 
E, or the major Part of them, for themſelves, and 


as Truſtees or Fidyciaries: for the reſt of my Cre= 


ditors, named in a ſeparate Inventary or Liſt of 
Debts relative to this Diſpoſition, ſigned by me 


at the time of the Date hereof, abſolutely and ir- 


redeemably, all and whole | Here the Lands, &c. 
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That they their Heirs, Executors or Aſfignies 


% Concerning the Tranſmiſſion 

wene pointed out and denominated, | together with alf 
Right, Ec. In the which Lands, { Obligement ts 
znfeft forma communi. ] And for expediting the 
above mentioned Infeftment by Reſignation, I 
hereby make and conſtitute, Oc. to reſign, Cc. 
In the Hands, Cc. In favour, and for new Infeft- 
ment thereof to be made and granted to the ſaid 
B, C D and E, or the major Part of them, for 
chemſelves, and as Truſtees for the reſt of my 
Creditors, abſolutely and irredeemably, in due 
aud competent Form. It is however covenantęd 
and agreed, in regard that this Diſpoſition con- 
rains my whole Eſtate, both real and perſonal, 
That my ſeveral Creditors, by. the Acceptance 
thereof, ſhall be holden to receive the ſame in ful 
SatisfaCtion of their reſpective Debts and Claims, 
and that how ſoon ſoever they have actually got 
payment af their ſpecifick Shares of the Price a- 
riſing from the Sale of the particular Subjects a- 
bove and afterwards enumerated, according as the 
Jame ſhall be apportioned by the Scheme of Di- 
viſiqn to be drawn up in conformity to the De- 
cree-arbitral, ro be pronounced in conſequence of 


the Submiſſion in which they are ro enter for de- 
termining their Different Preferences on the above 


laid Subjects: How ſoon ſoever, I ſay, my ſever 
ral Creditors have recovered Payment of their li 
quidated Quotas arijing from ghence, it is agreed, 


tor che time, ſhall be holden to exoner and diſ- 
charge me, my Heirs and Executors, of all A- 
ction and Execution, perſanal aud real, compe- 
EEE D. * © = * N tent 
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tent to them againſt me, or againſt the Lands and 
Eftate, heritable or moveable, which I may ets 
cher acquire or ſucceed to at any time hereafter, 
on account of the before mentioned Claims. Furs 
ther, it is enacted and declared, That the Life- 
rent Annuity of one hundred Pounds Sterling, to 
which F my Spouſe is provided by our Marriage- 
ſettlement, is fill reſerved to her notwithſtand- 
ing this Alienation : That my ſole Intention, by 
diveſting my ſelf of all my Pofleſhons, being mere- 
ly with a View to have my Debts fatisfied, and 
my Perſon kept free from the impendent Dilt- 
gence of Creditors, the Truſtees ſhall be holden 
to put the aforeſald Poſſeſſions to Sale, either by 
way of publick Auction, or by a ſpecial Tranſa- 
ction with particular Perſons, as they themſelves 
ſhall reckon moſt expedient ; and that they ſhall 
be bound, after Deduction of their neceſſary Char- 
ges, and of a ſuitable Gratification in conſidera- 
tion of their awn Trouble, to apply the Price a- 
riſing from the Sale towards Payment of the 
Debts contained in the Inventary above expreſ- 
ſed, according as my ſeveral Creditors therein 


named ſhall be ranked and claſſed by the Arbi- 


ters, to whom they are to refer their reſpective 
Preferences on the particular Funds hereby allot- 
ted for their Payment ; provided, hawever, that 
it be allowable for the Truſtees to oppoſe or diſ- 
prove the above ſaid Debrs prout de jure, all Ex- 
ceptions againſt the ſame being ftill reſerved : 
That the forenamed Fiduciaries are pitched upon 


and ſet aſide among the Number of my other Cre- 


ditors, 
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94 | Concerning the Tranſmiſſion 


ditors, with this Quality, That none of them, 

their Heirs or — ſhall be char ged 
with Omiſſions in the matter of their — 
ment, but only for their actual Intromiſſions; 
which by the by is thus far limited, that it ſhall 
not be extended againſt them in folidum, but on- 
Iy againſt che Intromitter himſelf and his Heirs 
ſeparatim from the reſt : That:they, or the major 
Part of them, are fully authorized to conſtitute 
Factors or Caſhiers for collecting and ingather- 
ing the Revenues of my whole Eitate, and of the 
Prices accruing from a Sale of the ſame, and to 
allow them reaſonable Salaries. for their Pains; 

providing theſe Caſhiers find Caution in the firlt 
place for the faithful Adminiftration of their Ot- 
fice, which is all that is required of their Conſti- 
tuents to ſee unto: That in caſe any one or more 
of the above named F iduciaries ſhall think fit to 
give over the Office, or in caſe of the Failure of 
any of them by Deceaſe, it ſhall be allowable for 
the Creditors, in either of theſe Events, to ſingle 
-out ſo many other Perſons from among themſelves, 
for ſupplying the Vacancy, as, being added to 
the remaining 'Truſtees, make up the Number 


Four, whereof the greater Part is ſtill to be ac- 


counted a Quorum; and that the Perſons to be 
choſen in this manner ſhall be as fully inveſted 
With all the Powers and Faculties relative to the 
Office, as if they had been called to ir by the pre- 
ſent Election: That the Purchaſers are to have 


no Concern with the Application of the Price or 
Torchaſe- money, nor are they to be tied down to 


the 


Pd 


. of heritable Rights; og 
he Qualtfications hereunto annexed, farther than 
to that of the Liferent Annuity. above-exprefled ; 
becaule the other Conditions, being calculated on- 
ly for a particular Purpoſe, receive their Imple- 
ment in the Execution of the Truſt here menti- 
dned: And thereupon, Acts, Sc. Moreover, I 
he ſaid A bind and oblige my ſelf, my Heirs and 
Succeſſors, to warraut and ſecure the Lands, Ba- 


107 Fonies and others above diſponed, to the forena- 
ure ned Truſtees, or to any Perſon or Perſons who 
-þ ſhall acquire the ſame: from them, or the major 


Part of them, at all Hands, Cc. Be/des, I make 


© Wand conſtitute the above named Truſtees, or any 
1 hree of them for the time, my Ceffionaries and 
] . \ſſgnies, in and to the whole Writs, Evidences 
. Bad Securities of the forementioned Lands and 

tate, with all that hach followed, Cc. and alſo, 
rein and to the Rents, Profits and Caſualties of the 
of ame, of the Crop and Year of God — — , and 
0 n time coming, with all Action, c. In liłe man- 
er, I tranſmit and make over to them, or their 
>'© udrum, as was faid, all and ſingular Debts and 
Pams of Money, whether heritable or moveable, 

80 eſting and indebted to me by Bonds, Bills, De- 
5 rees, Infeftments, or any other Way whatſoe- 
* er: Particularly, the principal Sum of- 

; ontained in a Bond granted to me by &, bear- 
ng date, Sc. Item, the Sum of due to 
he ne by H, conform to à Bill, dated, Sc. Item, 
© he Sum of , Tpecified in a Bortomry Bond 
"© Fade to me by F, of Date, Cc. Item, the Sum 
- t, reſting to me by K, in terms of a South- 


Sea 


penſing with the Generality of this Aſſignation, 


96 Concerning the Tranſmiſſion 
Sea Bond, dated, Ec. Item, the Sum of fa 
in the Hands of L, my Factor at M, as appeai Bi 
by my Account- current with him, which is da- pe 
ted, Sci (& fic de cæteris, } with the Annual... 
rents and liquidated Penalties of ſuch of the fore. ¶ int 
mentioned principal Sums as bear them; toge - ſeſ 
ther with theſe Bonds, Bills and other Writings rec 


themſelves, and all that hath followed, &c. A yi 


the ſame time, I aſſign and transfer to them alli tio 
and ſingular Corns, Cattle, Horſe, Nolt, Sheep ye 
Rents and Duties of Lands, Houſes and other 
inſight Pleniſhing, Inſtruments of Husbandry, 
Houſhold<-furmrture and other moveable Good 
pertaining to me, of whatever Denomination, dif- 


and admitting the ſame to be as effectual as if i 
were never ſo ſpecial; and ſurroguting and ſubſti- 
tuting the forenamed Fiduciaries, under the Qua- 
Hfications above rehearſed, in my full Right and 
Place of the Premiſes, for now and ever : With 
Power to them to ſue for and uplift the Debts 
and Sums of Money particularly and generally 
above expreſſed, and to roup, ſell or otherwiſe diſ- 
poſe of the Houſhold-pleniſhing and other move- 
able Goods before aſſigned; and, in a word, to 
do every other thing in relation thereunto that! 
might have done my ſelf before the granting o 
this Aſſignation; which I ſhall be holden to war- 
rant againft my own proper Facts and Deeds ch 
done or to be done, in prejudice thereof. Fu- ſar 
thermore, T have herewith delivered up to the orf 
Truſtees ſo many of the Evidences of niy 7 * As 
5 1 
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tate as are in my Cuſtody, and all the Bonds; 
perſonal Eſtate, ſet forth in the Catalogue or In- 


ſeſſion of all my Moveables; Loft; I deſirè and 
require you, &c: f Precept of Sane, | but always 
with the Burden of the Reſervations and Congſi- 
tions above felated: And that this on no account 
ye leave undone, G. | Regiftration, &c. | 


Like unto this Species of Diſpoſitions are theſs 

that go by the Name of Mortifications, of whiclh 

fort I give you the following Inſtance. 
Mortification! 


e Diſpoſition and Deed of Entail; in favour 
of B my Son, and the other Heirs of Tailzie and 


Proviſion therein deſigned; I diſpone and make 
over to them the Lands' atid Eſtate therein mens 
tioned, reſerving to my ſelf a Faculty to alienats 
the Parts and Portions thereof heteafter partices 
lartzed, either abſolutely. or under Reverſion as 
I have a mind, and to do every other thing in 
relation to the Uſage and Diſpoſal of that Part of. 


the making of the above ſaid Settlement; as the 
fame, bearing Date , and containing divers 
other Clauſes and Conditions, more fully relates? 
And whereas I have 8 in — _ 
1 8 elot 


Bills and other Vouchets and Adminicles of my 


ventary of Debts above mentioned, having in thè 
Interim, with thy own Hands, given them pof= 


LY . 3 os, SO | : Fg 21 LY „ 


the Tahefirance, that I conld have done before 
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before mentioned Faculty, to exerciſe and make 
uſe of rhe ſame to the Purpoſe under written: 


Know all Men, I ſay, That on theſe Confidera- 
tions, I have gifted and diſponed, and at this pre- 


ſent; on the Conditions after ſpecified, giſt, Ec. 
to C Miniſter, D, E and F Elders of the Church 
of —— and their Succeſſors in the Miniftry and 
Elderſhip of that Church from time to time, as 
Tutelaries or Guardians to the Society after na- 
med, all and whole, an Annuity or yearly Duty 
of fixty Bolls Bear, and twenty Bolls Meal, of 
the Meaſure of the Shire of &, upliftable berwtxr 


Chriſtmas. and Candlemas yearly, beginning the 
firſt Year's Payment thereof betwixt Chriſimas 


One thoufand ſeven hundred and thirty and Can- 


adlemas One thouſand ſeven hundred and thirty 


one, and that for the Crop One thouſand ſeven 


hundred and thirty, and ſo forth yearly thereaf- 


ter in all time coming, forth of the Lands of 


Here the Lands, & c. were deſcribed, | or forth of 


any Part or Portion thereof, out of the readieſt 
Rents and annual Prefits of the ſame. With 
which Annuity, I the faid A, according to the 
expreſs Quality of the Deed of Entail above re- 


hearſed, engage my ſelf, the ſaid B my Son, and 


the other Heirs of 'Failzie and Proviſion ſucceed- 
ing to me in the above ſaid Eſtate, to veſt and ſeiſe 


the forenamed Tutelaries, in behalf of the Per- 
ſons afterwards denominated, abſolutely and ir- 


redeemably ; and that by a tingle Infeftment on- 
ly, to be holden of me, my Heirs and Succeſ- 


ſors, in puram eleemoſyuan, & in manum mortuam, 
| | 1 
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| pro precibus & ſuffragiis of the poor and indigent 


Perſons hereafter deſcribed, for all other Claims 


and Demands whatſoever. Providing always that 


| che above named Tutelaries, and their Succeſſors 


in Office in all time coming, be holden to obſerve 
the following Injunctions. In the jr/# Place, I 
appoint the ſaid C to appear forthwith before the 
| Judge-ordinary of the Place, and give his Oath 
de feli adminiftratione touching the Diſpoſal of 
| the Gratuity, and afterwards to adminiſter the 
| like Oath to the reſt of the Guardians; as I alſo 
| appoint all the after Incumbents in the Miniſtry 
| of the Church of immediately on the back 
of their Acceſſion to the Charge, to take and diſ- 


penſe the above ſaid Oath in the very tame man- 


| ner. In the ſecond Place, with reſpect to the Per- 
| ſons who are to have the Benefit of this Deed of 
Mortification, it is declared, That they ſhall on- 
ly be ſuch as have ſometime or other been Te- 
nants or Servants in the Pariſh of ——, and 
| that no one in a Capacity to purchaſe a Living by 
his own Induſtry ſhall have any Claim or Title 
to it. Thirdly, as to the Right of Patronage, or 
| Power of preſenting thoſe Perſons, I hereby re- 
ſerve that to my ſelf while I am alive, and after 
my Death, I confer the Faculty on the Tutela- 
"Ties, to whom I muſt in the mean time particu- 
larly. recommend it, as they would nor love to 


eradicate all pious and. charitable Acts of this 


kind; That they allow none to be advantaged 


thereby, except ſuch Perſons as anſwer exactly 


to the Character of thoſe juſt now deſcribed; 


NN and 
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* 


and chat even "OE: B they ſingle out all 
oor and needy H "ons e-keepers, and *orher Per- 
Fate have once been in a good Caſe and Cir- 
cumſtance in the World, and whole Means, by 
the Courſe of Providence, have failed them. 
Fourthly, with relation to the Annuity it ſelf, ] 
declare that it ma either be ſold for a Price, or 
diftribured i in Specle, according to the Diſcretion 
of the Managers, who are not at all limited or 
died up in the Meaſure of their Diſtribution, but 
may divide the Graruity as their own Prudence 
ſhall direct; only I muſt requeſt ic of them to 
have a peculiar Regard to the Exigency of the 
leveral Objects on whom the Bounty is beſtowed, 
and to proportionate their particular Quoras 
thereof accarding as the different Degrees of 
Their 'Necelliry call for a leſs or greater Share. 
Fifth, J appoint this Evidence to be recorded in 
the Books of Seſſion, and two Extratts thereof 
to be taken our, whereof one is to be kept by my 
elf, and the other, with the ſecond Part of this 
aveſtiture, to be kept by the Guardians for a- 
vouching their Office. 4 orcover, I hereby aſſign 
and make over to the forenamed I 'urelaries, as 
much of the Rents, Revenues and Caſualties of 
the Lands, and others before mentioned, due at 
Candlemas next to come, and in all time thereats 
ter, as will completely ſatisfy the above ſaid An- 
Bury; as the ſame from time to time falls due; 
d fall Action, Oc. ſurrogating and ſubfituting 
_ for the Ends and Purpoſes above ſet forth, 
in my full e and ace of. the Premiſes for 


now 


0 of heritable Rights. 925 xo 


alt Nnow and ever. Furthermore, I the ſaid A, in con- 
er- ſequence of the Faculty above exppeſſed, bind 
and oblige my ſelf, and the Heirs of Entail al- 
ready mentioned, to warrant and maintain the a- 
| bove ſaid Annuity, and the Lands and others out 
of which the ſame is to be uplifted, againſt all 
Facts and Deeds to be done by us at any time 
| hereafter in prejudice of this Altenation. Laſi/ 
I deſire and require you | Precept of Syfve, Regie 
Dann! nt boos .c : 
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|  Onality of the Sulject diſponel. 


i K third differencing Character I mentioned 
IJ uin the Stile of Diſpoſitions, is owing to the 
Diverſity of the Matter or Nature of the Thing 

| that is fold, and Circumſtances thereof: For e- 
very particular heritable Subject hath ſomething 
or other peculiar to it ſelf in the Conveyance of 


} . | . mY 1 | e 
it, and one ſhould know how to expreſs himſelf 
: 


in proper Terms in the Tranſmiſſion of every one 
of them. Bur this laſt Point being pretty much 
| cleared up by the ſeveral Examples diſperſed up 
and down throughout the foregoing Part of the 
5 Title, all that remains to be conſidered is, the 


Tranſmiſſion of Rights affected with real Bur- 


dens and Incumbrances, and that of redeemable 
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under written, Know all Men, I ſay, T hat for 


102 Concerning the Tranſmiſſion 
Infefrments; which two 'Topicks fall therefore to 
be the Subject of the preſent Section. | 
For the Fir then: In a Caſe where one is 
to buy Lands againſt which others have a Claim, 


as it may be thought that legal Diligence will - & 


ſtabliſh a better Right than a voluntary Diſpoſ- = 4 
tion, the Purchaſer may be aſſigned by the Con-W 377 
veyance to the Reverſion of all Adjudications, Nin 
and other real Rights burdening the Eſtate; andſWem, 
allowed to apply ſoa much of the Price in pa- f 
ment of the Sums for which they are redeemable, Nic 


and alſo to aſcribe his Poſſeſſion to all or any one Nen 


of theſe Securities, or to the voluntary Ditpoli-ſ— 
tion, as he hath a mind. The Diverſity arifing /in. 
from this particular Circumſtance is ſummed up ſi 
in the three or four following Obſervations: Ne 
In, The Narrative is framed thus, —— In re- 
gard that B bath inflantly made payment to me f 
the Sum of one thouſand Pounds Sterling, whereof Wie « 


I hereby diſcharge him, his Heirs and Executors for N- 


ever; which Sum being added to theſe. contained it 
the Adjudications and other real Rights hereafter 
rehearſed (with the Payment whereaf the Subjeti- I le 


matter of this Diſpo/ition ſtands burdened and af- Rev 
fected in manner after ſpecified ) amounts to fix t hol: Nhe! 
ſand Pounds Money foreſaid, which is deemed to be PI- 


the full Worth and Value of the Lands and Etats 


this Reaſon I have ſold and diſponed, &c. 240, 
Clauſe of Warranty is backed with an Exception . 
of all the Burdens and Thraldoms, either legal Wor 
or yoluntary, with which the Eſtate is incumbred 
: | 8 at 


of heritable Riphts: ; 1 
the time of the Sale; thus, —— Excepting 
owever from this Obligement, the ſeveral Rights 


ne z Securities after ſpecified, namely, a Decree of 
aim NMjudication obtained againſt me on the —— Day 
e-, &c. at the Inftance of C, appropriating to him 
Doſh: aforeſaid Lands of D, with the Pertinents, for 
on- Nayment of the extended Sum of „ and of cer= 
ons Nin other Sums ſet forth in the above ſaid Decree: 
and Atem, A Diſpo/tion of the forementioned Lands of E 
aye favour of the deceaſed F, bearing Date, &c. by 
ble hich it is conditioned that theſe Lands ſhall be re- 
one Neemable on Payinent or Conjignation of the Sum of 
Ofi- „ With the Annualrents or Back-tack Duties 


fing Ving at the time, of Redemption: Item, An An 
up or yearly Duty of —— payable to &, forth of 
ns: e 2brve mentioned Lands of H, and redeemable 
re- Nom him on Payment of the principal Sum of * 
e of Nen the Aunualrents thereof and termly Failgies 
reof Nyue at the time, according to an heritable Bond, da- 
for % , granted by the deceaſed I my Father, in 
%% favour, concerning the ſame, (& ſic de ceteris.) 
frer rio, The Aſſignation to the Writs and Evidences 
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ei- Ws lengthned out with an additional one to the 

a- Neverſion of rhe ſeveral Rights enumerated in 
ou Ihe foregoing Exception, in this manner: 0 
) be NBgdes, I hereby afſign and make over to them the | 
ate Wight of Rever/ron of the forementioned Lands of D, l 

for Fo which J am-intitled in conſequence of the Ad of if 

4% Parliament concerning the Redemption of _ Adjudica=s 

ion ons; and alſo, the Clauſes and Articles of Rever= 1 
gal Non mentioned in the heritable Bond and redeemable. 1 


Diſpy/ation above narrated, with all Right and Title 
9 05 : : what 
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204 Concerning the Tranſmiſſion 
whatever anywiſe competent to me towards the Rix 
demption of the particular Subjefts enumerated in thy 
ſpecifick Securities above expreſſed * Surrogating ay 
ſubſtituting he ſaid B and his above named, on th 
Condition under written; in my full Right and Pla 
of the Premiſes, for now and ever. . , The Aff. 
gnation to the Reverſion is ſeconded with an O- 
ligement and Declaration to the following pur. 
pole : But in regard that the principal Sums in thi 
Securities, and the Intereſt thereof to the Term 
ii the enſuing Year One thouſand ſeven hin. 
ared and thirty two, are allowed in the firſt Eid g 
the Price of the before mentioned Lands and Eftati 
it is enucted and tdeereed, That the ſaid B ſhall l: 
holden; as he by the Acceptance hereof engages hin- 
ſelf, his Heirs ant Succeſſors, to relieve me and nin 
aforeſaid of the Suns of Monty; Principal; Annua: 
rents, liquidatcd Penalties and termly Failxies, cow 
tained in the ſeveral Rights and Securities above r. 
hearſed, and bf all Action and Purſuit, real or pe. 
ſonal, that may be toinmenced againſt me, or my othir 
Eſtate, heritable or moveable, in virtue thereof 5 an 
that under the penal Sum of —— in caſe of Fai 
jure, over and above the Performance. It is hou- 
ever provided and declared; That it ſpall be allou- 
able for the ſaid B and his Siicceſſors to take Diſpo- 
fitions and Aſignations to the above mentioned real 
Securities, and to aſcribe their Poſſeſfion to any ont, 
or all of them, or to this Deed of Alienation, as they 
fall think fit >» With Power to them, on the Condi 
tien above ſet forth, to intromit with and uplift, &c. 
zo remove and <8 &: to Joſs * A re 


Gehn 


Tit 


JF f | RW | 
ol — derm the above ſaid Eſtate from the reſpective Iu- 

% tauplements incumbring the ſame, and for that end 
g i ;, uſe Premonition, either in my Name or their own; 
1 they have a mind, to conjign the Monep, ſue for 
Pla Declarators pf Redemption, and do every other thing 
Alf concerning the Premiſes that I might have done my 
1 ()b- ſelf before the granting of this Aſſuguation. 

Pl N. B. If the Diſponer would a& wiſely, it 
11 would be more for his Inteteſt to get a Bond from 
n the Purchaſer, narrating the Diſpoſition, and cor- 
Pitt roborating the Obligement 6n his paft; to relieve 
0% the Seller bf the Sums due by the hetirable Secu- 
feat ricies mentioned in the Conveyance, than to take 
e him only bound to do ſo by a Writing in his own 
"inf Cuſtody, that is not at the Difponet's Command: 
As on the contrary, it would be no Error though 
% the Buyer took a finiulite Bond from the Seller 
„0e for a conſiderable Sum, at leaſt for the Price of 
ble Subject, on purpoſe to carry on an Adjudica- 
tion for farther Security of the Acquifirion, and 


per- 
ea that the fanie was done accordingly 
and * Es 517. 
At other times, when the Lands are inveigled 
ne in theſe or the like Circumſtances, there may be 
one Eſtare diſponed in real Warratidice and Secus 
rity of another; 8 
| „ 5 * 2 5 1 N . 3 * g 
Diſpojition of Lands, Priici pal and Warrandice: 
BE zz KNOWN fo all Meri, That 1 A, &c; 
In conſideration, &c. Have ſold and difponed; 
and at this preſent felt and diſpone te the ſaid 


his 


| of heritable Rights. a 
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106 Concerning the Tranſmiſſion Dm t 
his Heirs, Oc. abfolutely and irredeemably, all In 
and whole the Lands and Barony of A, compre- N co 
hending the ſeveral Lands, Towns, Mills, Mil- tei 
lands, Tithes, Patronages, Juriſdiction and others pre 
after ſpecified, to wit, | Inſert the Particulars, | WM ad 
all lying in the Shire of — ; together with WM ch 
all Right, Sc. In real Warrandice and Securi- WW 
ty whereof, I likewiſe diſpone to the faid B and WM fat 
his above named, heritably, on the Conditions iy 
under written, all and whole the Lands and Ba- e. 
rony of B, with the Tower, Fortalice, Manour- Þ 
lace, Houſes, Biggings, Yards, Otchards, Parts, 
Pend'cles and Pertinents of the ſame, as they are 
more fully denominated in my Rights and Infeft- 
ments thereof, all lying, Sc. So that if the fore- 
mentioned Barony of A, or any Patt thereof, ſhall 
happen to be evicted from them, on account of Hof 
the Defects that may be in my Title to it, or of ¶ be 
any Fact and Deed of mine, my Predeceſſors or IM vc 
Authors, incumbring the ſame, in that caſe the ba 
| {aid B and his aforeſaid are to have free Acceſs o1 
| > to the Lands and Barony of C, diſponed to them I ar 
| in ſpecial Warrandice and Security of thoſe prin- I ni 
: cipally paſſed. over, and may forthwith enter to ne 
the Poſſeſſion of the ſame, at leaſt of fo much to 
thereof as ſhall be tantamount and anſwerable to fa 
the Eviction; to be from that time forward peace- C 
ably enjoyed by them, till ſuch time as they are an 
entirely ſet free of the Diſtreſs. In the which ot 
Lands, Baronies and others, principally and in fa 
Warranty, above diſponed, I bind and oblige my | 
ſelt, my Heirs and Succeſſors, under the Limira- 
= tions 


A eee * awed 
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tent Form : Provided always, as it is hereby ex- 


preſly provided and decreed, and appointed to be 
| adjected to the Inveſtiture enſuing hereon, That 
| the ſaid B and his above named, their Entry to 
the Poſſeſſion of the Warrandice- lands ſhall ſtand 
ſuſpended till ſuch time as the Subjects princ ipal- 
ly diſponed, or ſome Part thereof, ſhall be evict- 
ed from them; from which time forward they 
are permitted to enter to and poſſeſs the ſame, an- 
ſwerably to the Amount of the Eviction, and to 
continue their Poſſeſſion until the forementioned 
| Barony of A, with the Pertinents, are abſolutely 
| diſengaged of all the real Burdens and Inveigle- 
ments with which they are intangled at the time 
| of the Date hereof: And that done, they thall 
| be holden to renounce and make over in my fa- 


your the above ſaid Lands and Barony of B, omni 


Babili modo quo de jure, with Warrandice from their 
| own proper Facts and Deeds. It is alſo provided 


and decreed, That how ſoon any Action threat- 


ning the Eviction of the Eſtate principally diſpo- 
ned ſhall be commenced, the ſaid B ſhall be bound 


to intimate the ſame to me ſometime or other, at 
fartheſt, before Litiſconteſtation is made in the 
Cauſe; and to give up in the interim the Writs 
and Evidences of the Subject brought into queſti- 
on, on my Receipt and Obligement to return the 
ſame whenever the Proceſs is utterly concluded : 


JC 


of heritable Rights. 107 
| tions after mentioned, to veſt and ſeiſe, Sc. | for- 
ma communi. | And for effectuating the above ſaid 
| Infeoftment by Reſignation, T hereby make and 
conſtitute, c. to reſign, &c. in due and compe- 
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108 Concerning the Tranſmiſſion 


And thereupon, Acts, Sc. Further, I the faid 
A bind and oblige my ſelf and mine aforeſaid, 
without prejudice to the real Security above writ- 
ten, to warrant and maintain this Diſpoſition 
with the Subject- matter thereof, to be good and 
ſufficient to the ſaid B and his above named, at 
all Hands, Sc. I likewiſe oblige my ſelf to ex- 
tricate and disburden the Lands and Barony of 4, 
with the Pertinents, of all Inhibitions, Adjudica- 
tions, Wadſet- rights, Infeftments of Annualren, 
and of all other Thraldoms and Incumbrances 
Whatever where with they ſtand preſently affect- 
ed; and to give yp to the ſaid B authentick Ac: 

quittances thereof, againſt the Term of — 
in the enſuing Year One thouſand ſeven hundred 
and thirty four, under the penal Sum of —— in 
caſe of Failure, beſides Performance: As alſo, to 
free and relieve him and his aforeſaid of all Feu- 
duties, &9c. accruing due on the Barony of A prin- 
Cipally diſponed, at the Term of Whitſunday next 
to come, being the Period of Time at which his 
Poſſeſſion doth commence. Moreover, IT hereby 
ranimit and make over to the ſaid B and his a- 
— named, all and ſingular Charters, Ec. grant- 
ed to me, my Authors or Predeceſſors, in rela- 
tion to the above ſaid Eſtate of A, with the whole 
Heads, Clauſes and Articles thereof, and all that 
hath followed, Sg. Tn like manner, ] aſſign and 
transfer to them the Rents, Farms and annual 
Profirs of this laſt mentioned Eſtate, for the Crop 
and Year of God One thouſand ſeven hundred 
and thirty three, and jn time coming, with p A- 
| 10153 
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of heritable Rights. 109 
ion, Cc. ſurrogating and ſubſtituting, & c. Fur 
hermore, J have here with delivered up to the ſaid 
the Writs and Evidences above aſſigned, c. 
afily, J deſire and require you, Ec. to paſs and 
deliver to the ſaid B heritable State and Saſine, | 
Ec. of all and ſingular the Lands, Baronies and 
others, principally and in Warrandice, above diſ- 
poned, which are altogether holden as herein re- 
Ipeared and expreſſed, by delivering to him, c. 
Ibut always with the Burden of the Limitations i 
and Gabe above rehearſed: And that this i 
on no account ye leave undone, Ec, | Regiſtra- | 
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In Caſes of this Nature, where the Subject- 1 
matter of the Sale is loaded either with legal or 
voluntary Rights, the Diſponee ſometimes cone A 
tents himſelf with a bare Diſpoſition of the Pur- | 
chaſe, in which he takes the Granter perſonally 
bound to disburden the Eftate of theſe real In- | 
cumbrances againſt a certain Time allotted for 
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by chat purpoſe; and if the Obligant fails in the fer- 
a- formance, he may be dealt with, on getting a in 
nr- ¶ farther Term aſſigned them for the doing it, to jt 
la- give a real Security in place of the former perſo- 9 
ole nal one. And this Security being much of a | 


"at ¶ piece with thoſe here treated of, it may therefore 
nd ſeem proper to give it a Place among them. _ 9 
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110 Concerning the Trauſmiſlion 


Model of 4 Bond or Writing-obligatory, ratifying i 
perſoual Engagement on the part of the Grants, 
10 rid an Eftate, which be had given out of hin- 
ſelf by a Deed of Alienation, of certain Tncun- 
brances affecting it at the time of the Sale, ai. 


converting the Engagement from a perſonal to, 


real Security, 


| K Now ALL MN, That I A, In as mut 
1 as, by a Right and Diſpoſition dated, ra 
i I made over to B and C Brothers, and thei 
] Heirs, jointly, the Lands and Barony of — - 
and engaged my felt to rid and acquit the ſame 
of all the real Burdens and Incumbrances with 
which they ſtood affected at that time, and to 
give up to the ſaid. B and C ſufficient Acquit 
rances thereof, with a diſtinct Progreſs of the 
Writs and Evidences of the Eſtate, in manner 
more fully related in the above ſaid Diſpoſiti- 
on; And in as much as the Time prefixed for 
that End is already elapſed, and that the ſaid 
B and C, on my granting the corroborative Se- 
curity under written, have condeſcended to al- 
ſign me a farther Term for the ſame purpoſe: 
Know all Hen, I ſay, That, for theſe Reaſons, 1 
have become bound and obliged, and at this pre- 
ſent, in ſupport of the Obligement ſet forth in the 
Diſpoſition above rehearſed, (and without Preju- 
dice to it, or to any Diligence that hath follow- 
ed or may follow upon it, ſed accumulando jura 
Juribus) bind and oblige my ſelf, my _—_ wm 
| uccel- 
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of heritable Rights. 111 
accefſots, to extricate and disburden the above 
zentioned Lands and Eftate, of all Hornings, 
nhibitions, Adjudications, Infeftments, and of all 
ther Burdens and Thraldoms whatever, where- 
ich they were incumbred at the time of the 


Pate of the aforeſaid Alienation; And alſo, to 
leliver up to the ſaid B and C authentick Ac- 
Iuitrances and Renunciations of theſe Incum- 
Frances, with a clear and diſtinct Progreſs of the 
heit 
e Term of — the! 
palty of —— in caſe of Failure, over and a- 
Dove the Performance. And for farther Security, 


vidences belonging to their Acquiſition, againſt 
next to come, under the Pe- 


likewiſe oblige my ſelf and mine aforeſaid, on 


he Conditions after ſpecified, to infeft and ſeiſe 


he ſaid B and C jointly, their Heirs of Aſſigns, 
n all and whole | Deſcribe the Lands; | fo that if 
he Eftate formerly diſponed, or any Part there- 
f, ſhall happen to be evicted, | as in the forego- 
Model- 

ents, Cc. Beſides, IT engage my ſelf to obtain 


the Superior's Conſent to the Reception of the 


ntefrmenr, whether it is accompliſhed by Reſi- 


mation or Confirmation, and to expend all the 


ncident Charges neceſſary towards the Comple- 
on thereof. And for expediting the above ſaid 
nfefrment by Reſignation, I the ſaid A hereby 


make and conſtitute, Cc. to reſign, &c. in due 
and competent Form: Providing always, | as in 
the Model already referred to, mutatis mutandis. ] 


urther, it is enacted, That notwithſtanding this 


real Security, the Clauſe of perſonal Warranty, 
h men- 


And that by two ſeveral Infeft- 
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112 Concerning the Trauſiniſſiou 


mentioned in the above ſaid Diſpoſition, is ſtill 
- continue in its outmoſt Strength; and rhat th 
ſaid B and C, and their above named, may mak; 
ule either of this or that as they have a mind; 
the one being granted without Prejudice t0, th 
other: And thereupon acts, Sc. Moreover, J er- 
gage my felt, my Heirs and Succeſſors, to wal. 
rant the Lands, and others aboye reſigned, at al 
hands, Sc. Furthermore, I deſire and require 
you, Sc. | Precept of Saſine, Regiſtration, &c. 


Thus far concerning the Tranſmiſſion of Right 
affected with real Burdens and Incumbrances: 
Occaſion now offers to explain the Franſmiſſioi 
of redeemable Infeſt mens 

A ſingular Succeſſor acquiring a Right that 1 
only made over for a Time, hath not the. Seci- 
rity for his Purchaſe that he might have who ac- 
quires an abſolute and irredeemable one; Thi 
may fatisfy himſelf with reſpect to the State o 
his Acqueſt by inſpecting the Regiſters, bur % 
hath no ſuch Advantage ; becauſe the former 
Right may be voided by an Order of Redem- 
ption; and the Inftruments of Premonition and 
Conſignation on which it proceeds, are not to be 
found upon Record. Beſides, a redeemable 
Right may be extinguiſhed by Intromiſſion with 


the Rent of the Lands; and the Nature of this 
Intromiſſion being ſuch as is not practicable in al 
Caſes to be ſupported by written Adminicles, it 
may be proved even by Witneſſes, as a Thing 
which naturally falls under their Obſervation: 


„„ 0er np 


So 


% 


| e heritable Rights, xx; 
So that the Acquirer of ſuch a Right runs the 
Risk not only of a former Courſe. of Redemption, 
but alſo of an Action of Count and Reckoning; 
for which Reaſon, if he ſtrike up the Bargain 
without the Conſent of the Reverſer, he muſt 
truſt much to the Ability of the Seller, on whoſe 
Warranty, in that Caſe, he muſt wholly rely. 

Theſe temporary Rights I have here in view 
are, Infeftments of Annuatrent, Wadſet=rights, and 
Inteftments on Adjudications. tan 


1. Diſpojition of an Infeftment of Aunualrent. 


Right in manner under written; Seeing, in 
conformity to an heritable Bond granted to me 
by B, of the Date ——, I ſtand veſted with an 
Annualrent or yearly Duty of eight hundred 
Pounds Scots Money, or ſuch an Annualrent, as 
by the Laws of this Kingdom for the time ſhall 
correſpond to the-principal Sum: of ſixteen thou- 
land Pounds Money foreſaid, uplittable at two 
Terms in the Year, Whitſunday and Martiumas, 

by equal Portions, forth of the Lands and others 
hereafter denominated; as in the above ſaid Bond, 

and in the reſt of the Inveſtiture after mentioned 

_ enſuing upon it, more largely is repreſented : 

And ſeeing C hath made Payment to me of a cer- 

tain Sum of Money equivalent to the Sums after- 
wards aſſigned, whereof I hereby diſcharge him, 

ng his Heirs and Executors for now and ever : Have 
fold and diſponed, as I at this preſent ſell and diſ- 

80 N | P e one, 


K Nov ALL Men, That I A, as having 


114 Concerning the Tranſmiſſion 
pone, to the ſaid C, his Heirs or Aſſignies, heri- 
rably, and under Reverſion in manner after ſpe- 
cified, all and whole the forementioned Annual- 
rent of eight hundred Pounds, or ſuch an An- 
nuity, as by the Laws of this Kingdom tor the 
time ſhall correſpond and be anſwerable to the 
above ſaid principal Sum of ſixteen thouſand 
Pounds (a), to be uplifted at the Terms above 
mentioned, forth of all and fingular | Tranſcribe 
the Lands, &c. from the Annualrenter's Saſine.] or 
forth of any Part or Portion thereof, out of the 
readieſt Rents, Revenues and annual Profits of 
the ſame; together with all Right, Sc. In the 
which Annuity I bind and oblige my ſelf, my 
Heirs and Succeflors, on the Condition after ſpe- 
cified, to infeft and ſeiſe the ſaid C and his above 
named, on their own proper Charges and Expen- 
ces, heritably; and that by two ſeveral Infeft- Wic 
ments and Manners of Holding, in due and com- Wett 
petent Form: The one whereof to be holden of {Wie 
me and mine aforefaid, and the other of the ſaid {Wio! 
B his immediate Superiors of the Lands, Barony, p 
and others above deſigned; both in free Blench, {Wi 

1 for ir 


8 —_ * 


(a) But when a Part of the principal sum contained in the Iſix 
Bond being paid, a proportional Part of the Annualrent is re- th 
nounced, if the Remainder is to be aſſigned, ſay, — All and 


whole an Annualrent of four hundred Pounds, being the equal * 
halt of the forementioned Annualrent of eight hundred Pounds, WI 
or ſuch an Annuity as by the Laws of this Kingdom for the dj 


time (hall be an{werable to the Sum of eight thouſand Pounds, 
cnly reſting ct the above ſaid principal Sum of ſixteen thouſand 
l'ounds, Aud obſerve the ſame Circumſlance in the Procura- te 
tor)y of Reſe;nation and Precept of Saſine alſo. | 


Of heritable Rights. 115 
eri« Nor Payment of a Penny Scots Money at the Feaſt 
ſpe- f Vbitſunday yearly, on condition that the ſame 
ual- Is required. And for obtaining the aforeſaid In- 
An- Neſtment by Reſignation, I the ſaid A make and 
the Nonſtitute, Sc. to reſign, Cc. all and whole the 
the orementioned Annualrent of eight hundred 
and Mounds, or fuch an Annuity, leſs or more, as 
ove 
ribe 
| or 
the 
the 


Bum of ſixteen thouſand Pounds, to be uplitted 
br the Terms above mentioned, forth of the 
Lands, Barony, and others above denominated, 
pr forth of any Part or Portion thereof, out of 
the readieſt Rents, Revenues and annual Profits 


my Wot the ſame; together with all Right, Sc. In the 


de- {Wards of the ſaid B his immediate Superiors of 
ve Ihe forementioned Lands and Eſtate, or of their 


Commiſſioners having Power to receive Reſigna- 
ions on their Behalf; In favour, and for new In- 
m- Wettment thereof to be granted to the ſaid C, his 
of {Heirs or Aſſignies, heritably, and under Rever- 
1d ion in manner afterwards ſet forth: And there- 


y, upon acts, Sc. Further, I hereby make and con- 
h, Miitute the ſaid C, his Heirs or Donatars (ſeclu- 
or {ing his Executors) my Ceſfionaries and Aſſignies 


in and to the above mentioned principal Sum o 


be Mixteen thouſand Pounds, and to the Sum of two 


e- [thouſand five hundred Pounds of liquidated Ex- 
id Fences, contained in the Bond above rehearſed, 
s Nvith the Annualrents of the aforeſaid principal 


e sum refting ſince , and in time coming dus 


„ ring the not Redemption, together with the 
termly Penalties incurred through the untimely 
EE  - : -- Paymen 


op 


mall be anſwerable to the above ſaid principal 
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over and above, being the Amount of my Ac- 


116 Concerning the Tran ſimiſſion 
Payment of the ſame; and to the Sum of — 


count of Expences in accompliſhing the Intett- 
ment after mentioned, with all Action, Oc. In th; 
ame manner, IJ tranſmit and make over to thema 
the aforeſaid Bond it ſelf, and the Inftrument of tio 
Saline enſuing upon it, dated, Oc. and regiſtrech R 
Sc. Ca), together with the whole Clauſes, Ar- T1 
ticles and Contents of the forementioned Wi- do 
tings, and all that hath followed or may follow Di 
on the ſame (H); ſurrogating and ſubſtituting op WI 

| Hg ſal m). 


— 2 


(a) Add, with the Charter of Confirmation of the abo In 
ſaid intetiment, bearing Date, c. if the Cedent was infeft u de 
on the Precept of Saſine in the Bond, and if the Infeftment ua {1 
confirmed by the Superior. But ſay, —— the aforeſaid Bond hi 
it ſelf, and the Charter of Reſignation enſuing upon it, of © 
Date, c. with the Inſtrument of Safine proceeding upon the << 
above ſaid Charter, dated ——, and regiſtred ——, if re 
Cedent perſected his Infefrment by Reſignation. Ot 

(%) In a Caſe like that menlioned in the firſt Note, where 4 
Part of the principal Sum is paid, and a proportional Part 
the Annuity renounced, the Aſſignation to the Remainder run B. 
:hůus: In and to the Sum of eight thouſand Pounds, on- ¶ ce 
ly reſting of the above mentioned principal Sum of ſixteen thou A 
land Pounds: And to the Annualrents of the ſaid remaining } 
Sum reſting ſince the Term of ——, and in all time coming FE 
during the not Redemption; together with a proportional Pat 77 
of the Sum of two thouſand five bundred Pounds of liquidated ar 
Penalty, and a like Proportion of the termly Failzies fer forth h 
in the Bond above expreſſed; and in and to the aforeſaid Bond 
it ſelf, and the Inſtrument of Safine enſuing thereon, dated, Oc. 
and regiſtred, exc. with the whole Clauſes and Articles thereof, 
and all that hath followed, exc. in fo far only as may be ex- 
rended to the Sums hereby aſſigned: So that the before men. 
toned Bond and Saſine are from this time forward to be * 
5 = | ſtricted 
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aid C in my full Right and Place of the Premi- 
Ac- I ſes for now and ever: With Power to him and 
\fef;r. N his above named to intromit with and uplift, and, 


2 U if need be, to ſue for the Sums of Money above 


them aſſigned; to grant Acquittances and Renuncia- 
nt o tions on Payment, which ſhall be ſufficient to the 
tred, IM Receivers; and generally, to do every other 
Al- Thing in relation to that Affair that I might have 
Wr done my ſelf before the granting hereof. Which 
oy Diſpoſition and Aſſignation reſpectively above 
the written, I the ſaid A bind and oblige my ſelf, 
fag my Heirs and Succeſſors, to warrant from my: 


— — 


in prejudice thereof. Moreover, I have here with 


* delivered up to the {aid C the Writings of Inve- 
; wi ſtiture above rehearſed, to be kept and uſed by 
woa bim and his aforeſaid as their own proper Eviden- 
n the ces for the Time to come. 57 5 „I defire and 
Fi require you, c. | Precept of Sa 2 and that this 

on no account ye leave undone; the which to 
* do I commit to you, jointly and ſeverally, my 
n Bailies in that Part, full Power by this my Pre- 
— cept: Provided however that the forementioned 
Dou 


oo Annualrent be redeemable | The Clauſe concerning 
* the Redemption may be copied out from the Band, or 
ban it may be ſtill referred to, thus] from the ſaid C 
adi and his above named in manner preſcribed by the 
wy heritable Bond above narrated. | Regiſtration, &c. | 

„ - 1.7. en 
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of four hundred Pounds, and to a proportional Part of the 
Jiquidarted Penalty and termly Tailzies above rehearſed. Sz 
rogating, &c. | ST 
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own proper Facts and Deeds, done or to be done, 


ex · ſtricted to abi thouſand Pounds of Principal, an Annualrent 
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In that Clauſe of the Aſſignation where the Bond 


him and me on the one and other Sides, of Date 


When Infeftments of Annualrent are oftney 
than once transferred, the ſecond, third and al 
poſterior Conve yances, though in a fourth or fifth 
— of Diſtance from the Aſſigny, are diffe- 
renced by the Title of Diſpo/itions and Tranſlati- 
ons In the Stile whereof there is nothing ſingu- 
lar that may not be gathered from the following 
Hints: Imo; In narrating the Bond, you ought 
alſo to give a ſhort Detail or Narration of the ſe- 
veral Conveyances that have been made of it. 296, 


is conveyed, the Progreſs thereof ought alſo to be 
recapitulated and ſet over, and the ſame ſhould be 
delivered up with the Bond. 3tio, When the 
Transferrer derives Right either ſrom a Confident 
or by Succeſſion, he ſhould warrant the Convey- 
ance againſt the Facts and Deeds of his Author 
or Predeceſſor, as well as his own. 


2. Diſpoſition of a proper Wadſet. 


Now ALL Men, That I A, Conſidering 
that B, by a Contract of Wadſet berwixt 


K 


„ made over to me, my Heirs or Aſſignies, 
heritably and under Reverhon, in manner there- 
in ſpecified, all and ſingular the Lands and others 
hereafter denominated, engaging himſelf to. veſt 
and ſeiſe us in the ſame in manner therein related; 
and that theſe Lands being accordingly reſigned 
to the Barons of his Majeſty's Court of Exche- 
quer, I obtained a Charter under the Seal ap- 

5 Sar l 1 
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land in place of the Great Seal anciently kept 


ſth ſhere, which Charter is dated, c. and was regi- 
iffe-Nred in the Regiſter of the Great Seal upon the 
ati Day of ——, —— Years; and in purſu- 
gu- Ince of the Precept ofSafine contained in this Char- 
ing Aer, I was, upon the —— Day of there 
ght After, infeft and ſeiſed in the particular Subjects 
ſe-Iperein and afterwards enumerated, as in the In- 
200, Hrument of Saſine relative to the above Infeft- 
ond Went, and in the reſt of the Inveſtiture before re- 
ta ted, at greater Length is fer forth; Aud alſo 
e 


1/dering that C hath made payment to me of 
e Sum of ten thouſaad Pounds: Scots Money, 


ent With the Intereſt thereof ſince Whitſunday One 
4. zouſand ſeven hundred and thirty two Years, of 
OF 


tors, for now and ever: Know all Men, I ay, 
hat therefore I have ſold and diſponed, and at 
is preſent ſell and diſpone, to the ſaid C, his 
leirs, c. heritably, and under Reverſion in man- 


r after mentioned, all and whole | Copy out the 
*r Hands, &c. from the Contract, | together with all 
ate Night, Sc. Further, I the ſaid A engage my ſelf, 
es, Wy Heirs and Succeſſors, to infeſt and ſeiſe the 
e- id C and his before named, in the Lands and o- 


rs Wers above diſponed, heritably; and that by twWo 


eſt Nreral Infeftments, Cc. Forma communi. And 
d; Er effectuating the above laid Infeſtment by Re- 
ed gnation, I hereby make and conſtitute, &c. to 


e fgn, esc. in due and competent Form: Provi- 


P- ing always, as it is hereby provided and decla- 
ed | | red, 


inted by the Treaty of Union to be uſed in 


hich I hereby —_— him, his Heirs and Exe- 
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120 Concerning the Tranſmiſſion 
red, and appointed to bè annexed to the Infeſ. 
ment enſuing hereupon, That the before ment. Nr 
oned Lands and Eſtate ſhall be redeemable by ths 
above B, his Heirs or Aſſignies, from the ſaid Can 
his above named, upon payment, Oc. in Mannelffh 
and upon the Premonition ſet forth in the abou 
{aid Contract: And thereupon, Acts, Sc. More 
over, I bind and oblige my ſelf and mine atore 
faid, to relieve the ſaid C and his above written 
of all Afſefiments, Supplies, Feu, Blench or Tithe 
Duties, and of all other publick Burdens wha 
ever accruing due on the Lands and others betor 
deſigned, ſince the time at which I began to poi 
ſeſs the ſame, to the Term of Whitſunday next u 
come, which is hereby declared to be the tin 
at which the. ſaid C his Entry doth commenc: 
Furthermore, T make and conſtitute the ſaid C, h 
Heirs and Donatars (ſecluding his Executor) 
my Ceſſionaries and Aſſignies, in and to rhe prin 
cipal Sum of ten thouſand Pounds Scots Money 
and to the penal Sum of two thouſand Pound 
mentioned in the Contract already rehearſed, with 
the Sum of -——— beſides, being the Charges ex 
pended by me in accompliſhing the Inteftment 1 
bove related, which is alſo payable before the R 
Redemption can be challenged; and alſo, in and 
to the forementioned Contract, Charter and 80 
ſine themſelves, with the whole Heads, Article 
and Clauſes thereof, and all that hath followed d 
may follow on the ſame. At the ſame time, I at 
ſign and transfer to them the Rents and: Dutie 
ot the ſpecifick Subjects above diſponed, of th 
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Infeſ Mrop and Year of God One thouſand ſeven hun- 
dred and thirty two, and in time coming during 
the not Redemption, with all Action, &c. Be- 
ges, I tranſmir and make over in their favour the 
ſeveral Tacks and Locations of the before men- 
tioned Eſtate, ſtanding betwixt me and the pre- 
ent Tenants and Poſſeſſors thereof, and that for 
Fall the Years and Terms they may have yet to 
run before the Redemption, with the Tack-du- 
ties, Penalties and other Emoluments accruing 
therefrom, and all Suit and Action competent 
o me for the Recovery thereof: Surrogating and 
ue the ſaid C in my full Right and Place 
0 

to him and his aforeſaid, under the Condition of 
Reverſion already mentioned, to enter to the Poſ- 
ſeſſion of the above ſaid Eſtate; to remove and 
put in Tenants; to intromit with and receive the 
Rents and Duties, or to call for and uplift the 
Sums of Money above aſſigned, and if need be, 
to uſe Requiſition and all manner of Diligence 
for obtaining Payment thereof; to grant Diſchar- 
ges and Renunciations upon Payment, either in 
whole or in part, which ſhall be ſufficient to the 
Receivers; and generally, Sc. Which Diſpo- 
ſition and Aſſignation reſpectively above written, 
I the ſaid A bind and oblige my ſelf and mine a- 
foreſaid to warrant, c. And in teſtiniony there 
of, I have herewith delivered up to the ſaid C 
the Writs of Inveſtiture above aſſigned, to be 
kept, c. Finally, I defire and require you, Sc. 
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122 Concerning the Tranſmiſſion 
der Reverſion, in manner above ms: Ani 
that this on no account ye leave undone, 8 


¶ Regiſtration, &c. | 


The Stile of a Diſpoſition of an improper wall 
Net is much the ſame with that of a proper one 
If there is any Difference at all worth the men- 
tioning, it is this: Where an improper Wadſet . 
ter, not deſirous to enter to the natural Poſſeſſion 
of the Wadſet-lands, ſets them in Tack to the 
Granter of the Wadſet, for payment of the Inte- 
reſt of his Money, in place of the Tack duty, the 
Conve yance ought not to contain an Aſſignation 
to the Rents and Duties ot the Lands, and to the 
Tenants Tacks then current, nor ſhould i 1t bear 
an Obligement to relieve the Aſſigny of the pu- 
blick Burdens affecting the Eſtate at the time of 
his Entry; but inſtead of theſe three Clauſes, it 
ought to contain an Aſſignation to the principal 
Sum, the liquidated Penalty, the Annualrents or 
Tack- duties, and the termly Failzies, Ec. as you 
have the like Aſſignation exemplified in the Tranſ- 
miſſion of an Infeſtment of Annualrent; Where 
* Clauſe, With Power, &c. is the ſame with 

at you ſhould obſerve 3 in the Caſe I am here 
dpeaking of. 
With reſpect to the Travſmiſion of Adjudice 
tions upon which Infeftment hath followed, it is 
to be adverted, whether the legal Reverſion Com- 
petent to the Debtor is expired or not: For if it 
is, the Diſpoſition does not contain a Narration 
vi the. Diligence and Grounds. of Debt, but is — 
£30) . tha 


© 
* 
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Pat made by an irredeemable Proprietor of Lands; 
Wbereas if the Reverſion is not expired, it is ve- 
y proper the Diligence ſhould be narrated. Take 
Pi Example. 1 | 


De ſtion of an Infeftment on an Ajudict on. 


5 E IT KNOWN to all Men. That I 4, 3 
© 7zard that the deceaſed B, by his Bond dated 
, bound and obliged himſelf, his Heirs and 
Fuccetſors, to have paid to C his Heirs or Aſſi- 
Fries, at the Term of Martiumas then next to 
Rome, the Sum of ſix thouſand Pounds Scots Mo- 
$cy, under the Penalty of one thouſand two hun- 
Ired Pounds in caſe of Failure, with the ordinary 
Annualrent of the principal Sum from the Date of 
Ihe Bond during the not Payment of the fame, as 
he above Bond, regiſtred in the Books of Council 
Ind Seſſion upon the of, &c. more fully 
felates: To which Bond, with the Sums of Mo- 
ey, Principal, Annualrents and liquidated Pe- 
alry therein contained, the ſaid CG, by an Aſſi- 
mation dated, Oc. made and conſtitute me, my 
leirs and Donatars, his irrevocable Ceſſionaries 
ind Aflignies, as this Aſſignation alſo more fully 
felates : Upon which Aſſignation I obtained a De- 
ree before the Lords of Seſſion upon the | 
df laſt, againſt D, Heir-apparent to the 
laid deceaſed B his Father, decerning him, on ac- 
ount of the paſlive Titles therein mentioned, ta 
make payment to me of the principal Sum and li- 
zuidated e above expreſſed, and of the An- 
a Q 2 nualrents 
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124 Concerning the Tranſmiſſion 
nualrents of the principal Sum reſting ſince, &. 
and in time coming during the not Payment ; Up- 
on this Decree I raiſed Letters of Horning againſt 
D, and having cauſed charge and denounce him 
to the Horn in manner repreſented in the above 
ſaid Letters and Executions thereof, I afterwards 
raiſed Letters of ſpecial Charge to enter Het, 
and agreeably to theſe Letters, cauſed charge him 
to enter Heir in ſpecial to his deceaſed Father, in 
terms of the Act of Parliament in that behalf: an 
Beſides, I commenced a Proceſs of Adjudication Jal 
before the Lords of Seffion againſt the above BR. 
on which Dependence ] firſt raiſed Letters of In- th 
hibition, and executed the ſame againſt him; and ed 
having next inſiſted in the Purſuit of the above ſe: 
ſaid Action, I obtained a Decree, adjudging the e 
Property of all and whole | Tranſcribe the Lands, [ 
&c. from the Decree | to pertain to me, my Heirs V 
or Aſlignies, in payment of the Sums of Money, 
Principal, Annualrents and liquidated ExpencesMW - 
therein contained, extending at the Date thereotM 
to the Sum of eight thouſand Pounds Scots Mo- : 
ney, and of the Annualrent of this accumulated 7 
Sum from that time forward during the not Re- 
demprion, and that beſides the Compoſition to the il « 
1 
0 


Superiors, and the Expence of the Infeftment to 
follow thereon, as in the ſaid Decree, dated, . 
and in the Abſtract thereof, recorded, Oc. at 
greater Length 1s contained : Purſuant to which 
laſt mentioned Decree, I likewiſe obtained from 
#, Superior of the above faid Eſtate, a Charter 
of Adjudication, bearing date, Cc. and in conſe- 

3 „ quence 


uence thereof, was on the 
nfeft and ſeiſed in the Lands and others appro- 


ine relative to this Infeftment, regiſtred, &c. more 
Largely ſets forth (a) And in regard that F hath 
made payment to me of a certain Sum of Money 


is hereby exonerated for now and ever: Be it 


and diſponed, and at this preſent ſell, &c. to the 
faid F, his Heirs or Aſſignies, heritably, under 


that behalf, all and fingular the before mention- 
ed Lands of „with the Hou- 
ſes, Cc. all lying and bounded in manner above 
expreſſed; together with all Right, Ec. Further, 
I engage my ſelf, my Heirs and Succeſſors, to 
yeſt and ſeiſe the ſaid F and his before named, 

| | X 0 oF 
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(a) But if the Subjects adjudged are held of different Superiors, 
the ſeveral Infeudations ought to. be ſpecially narrated, in this 
manner ; —— Purſuant to which laſt mentioned Decree, I 
obtained a Charter of Adjudication under the Seal that hath 
now come in place of the Great Seal, which Charter is dared, 
c. and was recorded, Sc. in conſequence whereof I was on 


of A, with the Pertinents; as in like manner, agreeably to an- 
other Charter, bearing date, c. granted to me by G, I was 
on the — Day of ſeiſed in the forementioned Lands of 
Bz; and in conformity to the above ſaid Decree, I was alfo in- 
veſted with the Tenements of Land and others above mention- 
ed, lying within the Territory of the Burgh of C, as the ſe- 
veral Inſtruments of Safine relative to theſe Infeftments, alto- 
ether duly regiſtred according to the Direction of the Act of 
Parliament, more fully relate. SS ES + 


of beritable Rights, wy. 


Day of 


Yriated to me as above, as the Inſtrument of Sa- 


equivalent to thoſe hereaiter aſſigned, whereof he 


known, I ſay, That for this Reaſon I have ſold 


Reverſion in terms of the Act of Parliament in 


the — Day of — infeft and ſeiſed in the aforeſaid Lands | 
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6 Concerning the Tranſmiſſion 
on their own Expences, in the Lands and others 
above diſponed, with the Pertinents, and that by 
two ſeveral Inteftments, Oc. (a). And for ac- 
compliſhing the above ſaid Infettment by Reſigna- 
tion | Procuratory of Refignation in common Form. | 
Moreoder, I make and conſtitute the ſaid F, his 
Heirs and Donatars, my Ceſſionaries and Aſſignies 
in and to the aforeſaid extended Sum of eight 
thouſand Pounds, with the Annualrents thereof 
| Hitherto remaining unpaid, fince the Term of —, 
and in time coming during the not Payment; and 
to the ſaid Bond and Aſſignation themſelves, with 
the Decree of Conſtitution, Letters of Horning and 
Inhibition enſuing thereon, Executions, Indorſati- 
ons and Regiſtrations thereof; and likewiſe tothe 
faid Decree of Adjudication and Breviary there- 
of, with the Inveſtiture above rehearſed enſuing 
on the ſame, and all that hath followed, Cc. as. 
alſo, in and to the Rents, Revenues and Caſual- 
ties 


— — — 


— — 


(a) In the Caſe mentioned in the preceeding Note, where the 
Subjects adjudged are ſuppoſed to be held by different Tenures, 
the Clauſe of Infeſiment is in this Form: In.the which Lands, 
Tenements and others above diſponed, I engage my ſelf, ec. 

ro veſt and ſciſe the ſaid F and his before named, on their own 
Expences, in manner under written, namely, in the Tenements 
of Land and others lying within the Boundaries of the Burgh Are 
of C, by Reſignation thereof to the Magiſtrates of that Burgh, 
as to our Sovereign Lord the King, my immediate Superior of Pre 
the ſame, to be holden in free Burgage, for performance of 
the Duties and Services appropriated to that kind of Holding; 
and in the whole other Particulars above enumerated, by two 
ſeveral Infefrments, exc. - 

N. B. The burgal Tenements ought not to be inſerted in the 
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Precept of Saſine. 
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ties of the forementioned Lands and Eſtate of all 


the Crops and Years that have paſled ſince the 


Time of the Date of the above mentioned Adju- 
dication, and in time coming during the not Re- 
demption; with all Action, Sc. Surrogating, &c. 
With Power to him and his aforeſaid to enter to 
the Poſſeſſion of the before mentioned Eſtate; to 
remove and put in Tenants; to intromit with and 
receive the Rents and Duties, or to call for and 
uplift the Sums of Money, above aſſigned; and, 

it need be, to ſue therefore either in my Name or 
their own as they have a mind; to grant Acquit- 
tances and Renunciations on 'Payment, which 
ſhall be ſufficient to the Receivers; and general- 
ly, &c. Which Diſpoſition and Aſſignation re- 


ſpectively above written, I bind and oblige my 


ſelf and mine aforeſaid to warrant, Sc. Further= 


more, J have herewith delivered up to the ſaid F 


an Extfact of the Bond, 'with the whole other 
Writings above narrated, to be kept, Sc. Last- 


ly, To the Effect he may be preſently inveſted 


with the Lands and others above denominated, I 
the ſaid A deſire and require you Sc. 1 of 
Saſine, Regiſtration, Ge. | 


To conclude upon the whole: It was obſer- 


ved in the Cloſe of the foregoing Title, that the 
Property of the Fee is always underſtood to re- 
main with the Superior till ſuch time as the Vaſe 


(al hath completed his Right by Infeftment. It 


may in the ſame manner be obſerved in this, That 


che Diſponer 1 is never underſtood to be thorowly 
| 3 | f diveſt- 
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#28 Concerning Contract, or 


it; and conſequently that the Wife will haye 
Right to the Terce of the Lands diſponed by her 
Husband, wherein the Diſponee was not infeft 
before the Diſponer's Death: For the Husbang 
dying laſt veſt and ſeiſed in the Fee of ſuch 
Lands, his Relict, it may well be thought, i 
intitled to a Terce of them, as of a Subject to 
which he had ſtill the complete real Right veſt- 
ed in his Perſon ar the time of his Death. What 
I would thence infer is, That the Diſponee 
ſhould loſe no Time in getting his Right reali- 
zed by Infefrment, a Caveat for this as well as 
divers other Reaſons particularly to be regarded, 
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Concerning Contracts, or mutual Obliga. 
tions and Conveyances. = 


f ConTracrT is, An Agreement betwixt 
two or more Perſons, inducing an Obligation 


X by its own Nature. 1 
The moſt material Parts of a Contract may be 
ſumm'd up into two Heads: The one relates to 
the State and Circumſtances of the Parties con- 

1 


diveſted of the Subject tranſmitted, till ſuch time 
as the Diſponee is inveſted with the real Right of 


mutual Obligations, 129 
tracking; and the other concerns the Subject- 
matter of the . Ü 
Hirst, for the Parties contracting: The Con- 
tract muſt be entred into with Knowledge and 
feft with Freedom; for if one covenanting hath not a 
and reaſonable Knowledge of the Matter tranſacted, 
uch which may be occaſioned by ſome ſubſtantial Er- 
, is ror, or through ſome natural Infirmity ; or if he 
to wants Freedom and Liberty through violent Force 
eſt· ¶ or juſt Fear; or if he wants a Capacity to adhi- 
hat bite a juſt Conſent ; In either of theſe Caſes the 
nee Contract may be afnulled. So that ſome are ſim- 
ali· ¶ ply incapable of contracting, as married Women, 
ag and thote' who want the free Uſe of their Jadg- 
ed, ment, c. and others cannot contract to their 
Prejudice, as Perſons under Age, G “24ʒ . 
Secondii, The Subject-mattef of a Contract 

V muſt be ” 


— 
. 


{ be ſomething or other in Commerce that 
will adnit of an Obligation; that is, it muſt neis 
ther be unlawful nor impoſſible. All Contracts 
are reckoned lawful and permitted, that neither 
tranſgreſs the Rules of Law nor good Manners ; 
and theſe only are accounted impoſſible which 
are phyſically ſo : For an Obligation by one to 
do whit is not in his Power to perfotm, if it 
might be done by another, is effectual, in ſo far 
as the Obligant is liable for the Value; whereas 
an Obligement agaitiſt the Laws of Nature hath 
no ſuch Effect. 


off Farious, . according to the Deſigns and Underta- 
-j Kings of Men, which cannot be circumſcribedy 
18 „„ R Hence 


7 
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130 Concerning Contracts, of 
Hence it is that ſome Covenants are fingle, bind- 
ing upon one Side, or upon one of the Parties 
only ; ſome reciprocal and obligatory upon both 
Sides; and others divided into three, four, or 
more Parts, -according to the Number of the 
Parties contracting together. But thoſe I deſign 
to handle at this Time are, Contracts concerning 
the Sale of Lands, of Excambion or Permutation, 
ef Wadſet; and of Marriage. 


SECT: I. 
Of Contracts concerning the Salt of Lands. 


T* is not for the Intereſt of the Parties to enter 
into an Agreement of this ſort, if they can do 
otherwiſe ; becauſe ſuch Contracts many times 
become the Ground of a Plea betwixt them : 
However, when there is a kind of Neceſſity for 
doing ſo, as in a Caſe where the Seller hath not 
the Evidences of his Right at hand, ſo as to a- 
vouch his Title to the Purchaſe at the Time the 
Bargain is ſtruck up, the Inconveniency may in a 
good meaſure be guarded againſt, by naming an 
Arbiter or two tor determining all intervening 
Impediments that threaten to obſtruct the Per- 
formance on either Side. This Caution is. obſer- 

ved in the following Inſtance. 3 
AT EDpiNBURGH the firſt Day of April One 
thouſand ſeven hundred and thirty three 
Tears, 
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mutual Obligations. 13 
Vears; It is covenanted and agreed betwixt A he- 
ritable Proprietor of the Lands and others after 
mentioned, on the one Part, and B on the other, 
in manner following: That is to ſay, The ſaid 
A hath bound and obliged himſelf, his Heirs and 
Succeſſors, to diſpone and make over to the ſaid 
B, his Heirs or Aſſignies, heritably and irre- 
deemably, all and whole Here the Lands, &c. 
are named and deſigned, | with the Houſes, Big- 
Passe Yards, Orchards, Parts, Pendicles and 

ertinents thereof, all lying, Ec. together with 
the parſonage and vicarage Tithes of the above 
ſaid Lands, and all Right and Intereſt he either 
hath or any way can challenge to the ſame. 


And for this Purpoſe the ſaid A likewiſe obligeth 


himſelf and his above named, againſt the —— 
Day of ——- in the enſuing Year One thouſand 
ſeven hundred and thirty four, not only to grant 
and deliver to the ſaid B and his above written, 
an abſolute and irredeemable Right and Diſpoſi- 


tion of the before mentioned Subjects, containing 


a Clauſe of Infefttment of both Kinds, à me and 
de me, a Procuratory of Reſignation, Precepr of 
Saſine, Clauſe of abſolute Warranty both as to 
Stock and Teind, Aſſignation to the Writs and 
Evidences of the Acquiſition, and alſo ro the 
Rents and Duties of the ſame, for the Crop and 
Year of God and in all Time thereafter, 


with ſach other Clauſes and Obligements as ſhall 


be thought neceſſary to eſtabliſh the Tranſmiſ- 


ſion; and at the ſame time to deliver up there- 
with the Eyidences of his Title ſo to be afſigned, 


R 3 amount 
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- amounting, at leaſt, to a full and complete Pro- 


greſs: But alſo, to rid and acquir the above mei- 
tioned Purchaſe of all Taxes, Supplies, Feu, 
Blench and Tithe Duties, and of every other 
publick and real Burden whatever where with the 
lame ſhall be incumbred at the Term of —— 
next to come, being the Time from which the 
{aid B his Poſſeſſion doth commence. On the o- 
ther hand, the above B hath inſtantly made Pay- 
ment to the ſaid A of the Sum of ten thouſand 
Pounds Scots, and engageth himſelf, his Heirs 
and Succeflors to pay to him, his Heirs or Af- 
ſigns, ſuch another Sum, as, being added to that 
pretently paid in, ſhall be tantamount to twenty 
Years Purchaſe of the Subject, Stack and Teind 
Jointly included; and that at the aforeſaid Term 
of ——-, with a Fifth-part of this laſt mention- 
ed Sum of liquidated Penalty, in caſe of his Fai- 
lure, beſides the Intereſt thereof ſo long as the 
ſame ſhall remain unpaid after the Term of Pay- 
ment above aſſigned, In order however to aſcer- 
rain the Value of the above ſaid Acqueſt, ſo as to 
commenſurate the Extent of the Price reſulting 
from thence, according to the Rule above pre- 
ſeribed, it is enacted, That the Rental or Scheme 
by which the Eſtimation is to be formed, ſhall be 
avouched either by the current Tacks of the E- 
ſtate, or by the N Payments for a Courſe 


of three Years backwards; That no other Spe- 
dies of Rent beſides Victual and Money, nor no 
_ Other publick Burden beſides the Ceſs, ſhall be 
| brought into che Computation; and that in ra- 


ting 


# 


Fi (a) Concerning the Clauſe of Subſcription and witneſſing of 
Writs, 'ſee Spottilwood's Introduction to Stiles, &c. in fine. 
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ting the Victual, the Bear and Oats are to be 


computed at five Pounds, and the Wheat at eight 
Pounds the Boll. Moreover, the forenamed Par- 
ties have agreed to refer, as they, at this preſent, 
ſubmit and refer the adjuſting of all Jars and Dif- 
ferences that may fall out betwixt them, con- 
cerning their mutual Engagements to one another 


* 


in relation to this Agreement, to the Determina- 


tion of C and D, Umpires choſen for that end on 


both Sides; whoſe Power of deciding the Con- 
troverſy is to continue till ſuch time as theſe Ar- 
ticles are thorowly accompliſhed, and by whoſe 
Deciſion, in the ſuppoſed Event, the Submitters 


are to be abſolutely determined. Laſih, Both 


Parties engage themſelves and their aforèſaid, to 
perform their reſpective Parts of the Premiſes to 


each other, under the penal Sum of — in caſe 


of Failure, to be paid by the Party failing to the 
other Party, over and above Performance. And 
they conſent to the Regiſtration hereof in the 
Books of Council and Seſſion, Ec. and if need 
be, Sc. In Teſtimony whereof they have ſub- 
ſcribed this Contract, conſiſting of this and the 
two preceeding Pages (written on ſtamped Paper 
by E) at the Time and Place above mention 
ed (2), before theſe Wirneſſes, S e. 
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#34 Concerning ContratFs, on 


SECT. u. 
, Contracts of Excambion, 


I Xeambion or Permutation is, A Contract by 
] „ which one Eftate or 15 5 is given in Ex- 
ange for another ; As in the following Example, 


T, £5, It is contracted and agreed betwixt 
A and B, on the one and other Parts, in 
manner following: That is to ſay, Foraſmych as 
the above named Parties have Judged it to be for 
their mutual Intereſts to make 455 Tranſaction 
under written, the ſaid A hath therefore ſold and 
diſponed, and at this preſent, on the Conditions 
after ſpecified, ſells, Cc. to the above B, his 
Heirs or Aſſignies, heritably and irredeemably, 
all and whole | Deſcribe tbe 3 0 together with 
all Right, Ec. As on the 1 7 hand, the ſaid B, 
in conſideration thereof, and of the Sum of five 


hundred Pounds Sterling over and above, inſtant- 


4 


ly paid in to him by A, whereof he hereby grants 


the Receipr, renouncing all Exceptions to the 


contrary; hath alſo ſold and diſponed, and at this 


Preſent, on the Conditions after mentioned. ſells 
5 | 9 7 


c. | ut ſupra.] Further, Both the ſaid Parties 
engage themſelves, their Heirs and Succeſſors, 
on their mutual Expences, to infeft and ſeiſe one 


another in the Lands and others alternately diſ- 


poned to them as above, abſolutely and * 
5 ab lz 
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bly; and that by two feveral Infeftments, in due 


and competent Form: The one thereof ro be hold- 
en of the Diſponer and his above named in free 
Blench, for Payment, Oc. and the other of theſe 
Inteftments to be holden of the ſaid A and B 
heir teſpective Superiors of the before mentioned 
Subjects, by che fame Tenure that they preſent- 


the above ſaid Infeftments by Reſignation, the 
fotenamed Parties hereby make and conſtitute, 
Oc. to reſign and ſurrender, as they, at this pre- 
ſent, interchangeably reſign, Ec. the Lands and o- 
thers above enumerated in the following manner, 


namely, the ſaid A in the fr Place, reſigns and 
gives up all and whole, Gr. In the hands, &c. In 
ſavour, &c. as the faid B in the ſecond Place, al- 
ſo reſigns and gives up all and ſingular, Sc. In 
the hands, &c. In favour, &c. hèritably and ir- 
redeemably, in due and competent Form: It is 
however covenanted and decreed, That if either 
of the Eſtates above reſigned, or any Part there- 
of, ſhall happen to be evicted, on account of any 


his Title; in that Caſe, this Contract and the In- 
veſtiture enſuing upon it, ſhall forthwith fall to 
the Ground, and be of no manner of Efficacy 
Whatever; and from that time forward, it ſhalk 
be allowable for the Party diſtreſſed to recur to 
and reaſſume the Poſſeſſion of the Eſtate exchan- 
ged with that which is fo evicted from him, pro- 
ut de jure; and that the Action for this Purpoſe, 
as well as that for Reſtitution of che * 
tione 


y hold of them themſelves. And for perfecting 


Fact or Deed of the Reſigner's, or of a Defect in 
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tioned Sum of five hundred Pounds Sterling, ſhall 

be competent to, as well as againſt, the Heirs 

and ſingular Succeſſors of the Parties contracting: 

That how ſoon the Action threatning the Eyi- 

Etion is commenced, the Party whole Right is 
called into queſtion ſhall be holden to intimate 

the ſame to the Guarantee, ſome time or other, at 

furtheſt, before Litiſconteſtation be made in the 
Cauſe; and in the interim, to deliver up to him 

the Writs and Evidences of the controverted Sub- 
ject for the Support of his Title: And thereupon, 
Acts, Sc. Moreover, the ſaid A and B bind and 
oblige themſelves, reciprocally, their Heirs and 
Succeſſors, to warrant and maintain the ſpecifick 
Subjects alternately diſponed by them in manner 
above expreſſed, to be good and ſufficient to the 
Party Receiver and his above named at all hands, 
Sc. and alſo, to acquit and disburden the fame 
of all Feu, Blench and Tithe Duties, Supplies, 
Sc. with which they fhall be affected at the 
Term of next to come, being the Period 
of Time from which their reſpective Poſſeſſions 
do commence. Beides, the forenamed Parties 
make and conſtitute each of them the other and 
his aforeſaid, his Ceſſionaries and Aſſignies, in 
and to all and ſingular Charters, &c. granted to 
the Cedent, his Authors or Predeceſſors, in rela- 
tion to the Eſtate paſſed over on his Side of the 
Contract, and all that hath followed, c. and in 
like manner, in and to the Rents and Duties, c. 
Aid ſo forth as to the other Clauſes. . 

N. B. The Proviſo's mentioned in tlie forego- 
Lo ing 


J. — of 
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ing Articles are rather ſuperfluous than neceſſary; 
becauſe, though they are conſtantly obſery ed; 


they are implied in the Nature of the Exchanges 
Contact without an | exprets Stipulation. 


The following Sand being much of a piece 


with that which goes before, very fitly challen- 


geth a Place in this Section. 1 


6 relating to a mutual 7. allæie 2 win 1500 
B rot hero. 


A T, Ec. It is appointed, contracted and Anat 
ly ended betwixt A on the one Part, and B 
his = on the other Part, as follows; To 
wit, the ſaid 4 and B, for the Love and Eſteem 
they bear to one another, and for divers other 


Reaſons inducing them to do ſo, have become 


bound and obliged, as they at this preſent; on the 
Condirion after mentioned, bind and oblige them= 
ſelves, and their Heirs, as well male, Sc. To 
reſign their reſpective Lands and Eſtates under 
written, and all other Lands and Hereditaments 
of whatever kind, prefently pertaining to themy 
or that they ſhall either acquire or fucceed to at 

any time hereafter; in favour of the Refigner 


himſelf and the Heirs-male of his Body, which 


failing, in favour of their particular Heirs of 


Tailzie and Proviſion after named. And for that 


End the forenamed Parties have made and conſti- 
tute, Sc. to reſign, as they at this preſent inter- 


changeably reſign and ſurrender their reſpective 
8 Lands 
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138 Conterning Contracts, or 

Lands and Eſtates after mentioned, in the follow- 
ing manner, viz. The ſaid A, on the one hand, 
refigns and gives up all and ſingular | Inſert th: 
Lands, &. and all other Lands, Baronies, 
Tithes, Mills, Woods, Fiſhings, Tenements, 
Annualrents, and Hereditaments of whatever 
Denomination, preſently belonging to him, or 
that he ſhall either acquire or fucceed to at any 
time hereafter; diſpenſing with the Generality of 
this Reſignation, and admitting the ſame to be 
as effectual as if the Particulars generally men- 
tioned were ſpecially rehearſed ; together with 
all Right, Sc. In the hands, &c. In favour and 
for new Infeftment of the ſame, to be made and 
granted to the ſaid 4, and the Heirs-male of his 
Body; which failing, to the Heirs-female of his 
Body, the eldeſt Daughter ſucceeding always 
without Diviſion ; which failing, to the ſaid , 
and the Heirs-male of his Body; which failing, 
to the Heirs-female of his Body, the eldeſt 


Daughter having till the Preheminence, and ſuc- 


ceeding without 'Diviſion; and all theſe failing, 
to the ſaid A his own neareft Heirs or Aſſignies 
whatſoever, abſolutely and irredeemably : As on 
the other hand, the ſaid B reſigns and gives up 
verbatim as above, the Parties Names being onl) 
znverted, | in due and competent Form: Ir is how- 
ever covenanted and' decreed, and appointed to 
be expreſſed in Inveſtitures enſuing hereon, That 


although it is not allowable for the faid A and B, 


or the Heirs of their Bodies, by any fraudulent 
or gratuitous Deed, to invert the Order of Suc- 
_ _ ceſſion 


* 
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ceſſion hereby eſtabliſhed; yet it is not at all diſ- 
allowable for them to burden each his own E- 
ſtare with the Payment of whatever Sums they 
ſhall think fit; nor are they even to be reſtrained 
from alienating ſuch Parts and Portions thereof as 


onerous or rational; And thereupon, Acts, Ec. 
| Moreover, the ſaid A and B aſſign and make over 
to their ſpecifick Heirs of Entail above deſigned, 
| all and ſingular Charters, Diſpoſitions, Precepts 
| and Inſtruments of Saſine, Procuratories and In- 
| ftruments of Reſignation, Adjudications, Infeft- 
ments of Annualrent, Wadler-rights, Reverſi- 
| ons, Inſtruments and Orders of Redemption, 
Declarators obtained or .depending thereon, and 
all other Evidences and Securities whatſoever 
granted to them, or that may be conceived in 


ſpect to the Lands, Baronies, and other Heredi- 


ſed, and all Sums of Money, Principal, Annual- 
rents and Penalties, contained in the before men- 


penſing alſo with the Generality of this Aſſigna- 
tion, and admitting the ſame to be as effectual as 
if the Particulars had been ſeverally enumerated: 
And ſurrogating and ſubſtituting their reſpective 
Heirs of Tailzie and Proviſion above named, on 

the Condition already mentioned, in their full 
3, Right and Place of the Premiſes for ever. | Re- 
t,, „ 0 


n >= WY 


they have a mind, provided the Cauſe is either 


their favour at the time of their Death, with re- 


taments particularly and generally above expreſ- 
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tioned Writings, or due in virtue thereof; diſ- 
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 Wadlſet is defined to be, A Right, wherely 
| Lands, or others paſſing by Infeftment, are 
impignorated for the Security of a ſpecial Sum: 
VV adiets are twofold, to wit, "by and is 
proper, A proper Wadiet is that, 7 which the 
Wadſetter, taking his hazard of the ent of the 
Lands for the Intereſt of bis Money, is bound to pay 
the public Burdens. And an improper Wadſet is 
that, by which the Granter 18 bound to pay the pu 
blick Burdens and to uphold the Rent, the Recerver 
running no hazard, but having his Annalrent ſecus 
red to him in all Events, The following Speci- 
men exemplifies both, 


AT, g. It is agreed and caticluded betwixt 
the Parties following, to wit, A heritable 
Proprietor of the Lands and others after men- 
riqnzd on the one Side, and B on the other, in 


manner under written; T bat is to ſay, In as much 
as the above B hath. inſtantly made Payment to 


the ſaid 4 of the Sum of three chouſand Pounds 
Sterling, whereof. he hereby grants the Receipt, 
pere all Exceptions to the contrary: 
herefore this A hath ſold and diſponed, and, 
at this preſent, ſells, Sc. to the ſame B, his Heirs 


L AS Allig ignies whatſoever, hericably, under Rever- 


ſion 


| mutual Obligations. a 
ſion in manner after ſpecified, all and whole 
theſe his Lands of | Deſcribe the Lands, &c. as 
they are denominated in the Diſponer's Infeftments, | 
together with all Right, esc. In the which Lands 


and others above written, the ſaid A engagerh 


himſelf, his Heirs and Succeſſors, on their own 
Expences, to veſt and ſeiſe the above B, and his 
before named, heritably ; and that by two ſeve- 
ral Infeftments and Manners of Holding: The 
one to be held of the Granter of the Wadſet 
and his Heirs in free Blench, for Payment of a 
Penny Scots Money at the Feaſt of Whitſunday 
yearly, on condition that the ſame 1s required 
and the other to be held of his immediate Supe- 


and as freely in every Reſpect as he preſently 


heritably and under Reverſion in manner after 
mentioned; and thereupon, Acts, Sc. Which 
Lands and others above deſigned, with the Per- 


in his aforeſaid, to warrant to the faid B and his a- 
-h WW bove named, at all hands, Cc. during the not 
to Redemption: As alſo, to rid and diſengage the 
ds ſame of all Feu, Blench and 'Tithe Duties, Sup- 
t, plies, Sc. with which they ſhall be incumbred at 
: the Term of Whitſunday next to come, being the 
1, Time at which the ſaid B his Entry doth com- 
's mence. Further, If it ſhall pleaſe the above B 
to hold the Infefrment de me of the Granter, in 


rior of the Wadſet-lands, by the ſame Tenure, 


holds of him himſelf. And for effectuating the 
above ſaid Infeftment by Reſignation, the ſaid A. 
| hereby makes and conſtitutes, Cc. to reſign, c. 


| tinents, the ſaid A binds and obliges himſelf and 


that 


fore named to receive him, his Heirs or Afſignies, 


ſetters are ſeldom deſirous to enter to the natural Poſſeſſion of 


eminent Charatteriſticks of an improper Wadſet, and withal one 


Tj Concerning Contracts, or 
that caſe the ſaid A obligeth himſelf and his he. 


from time to time, Vaſſals to them in the ſame, 
and that gratis, without any Compoſition or Gra- 
tuity to be paid on that account; and allo, tg 
diſpone in their favour, likeas now as then, and 
then as now, he, for himſelf, his Heirs and Syuc- 
ceſſors, aſſigns and diſpones to them the Caſual- 
ties of Relief, Non=entry, Liferent Eſcheat, and 
all other Caſualties whatever, that ſhall happen 
to fall in their Hands as Superiors of the fore- 
mentioned Eſtate during the not Redemption 
thereof, and that likewiſe gratis. In the ſam 
manner, he tranſmits and makes over to them the 
whole Rents, Revenues and annual Profits of the 
above ſaid Lands and Eſtate, accruing due for 
the Crop and Year of God — and in time 
coming during the not Redemption, with all A- 
ction, &c. ſurrogating and ſubſtituting the ſaid B 
in his full Right and Place of the Premiſes du- 
ring the before mentioned Space : Which Afi- 
gnation he binds and obligeth himſelf and his a- 
foreſaid to warrant againſt his own proper Facts 
and Deeds done or to be done in prejudice there- 


of (a). Mor cover, as it is agreed on the one me 


hand, i the 


(a) Thus far you may proceed whether the wadſet is proper 
or improper. It was formerly obſerved, that as improper Wai {ha 


the Vadſet lands, they ordinarily ſet the ſame in Tack to the 
Granter of the Wadſet, for payment of the Intereſt of their Mo- 
ney in place of the Tack-duty : And this being one of the moſs ih 


that 
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lis be. Hand, that the ſaid B is to take his hazard of the 
gies ent of the Lands tor the Intereſt of his Money, 


= with- 
) #7 * 0: 4 

5 hat is more common and ordinary than the reſt, I ſhall, for 

DN 10 %. Reaſon, confine my ſelf to it alone, without taking notice 

and any other. In the Caſe then J am mentioning, you here break 

Suc- , from the Text, and vrite thus: On the other hand, the 

ſual- Maid B bath fer, and in Tack and Aﬀedation given out, as he 


at this preſent ſets, and, for the Annualrent or yearly Tacks 


and Wiucy after ſpecified; gives out to the ſaid A, his Heirs or A. 
PPen {Wignics, the whole Lands, Baronies and others aboye denomi- 
tore-Hated, for the Crop and Year of God above mentioned, and 


in all time thereafter during the not Redemption; with Power 
to them to poſſeſs the ſame, and to diſpoſe of the Revenues 


{amt and Profits thereof, as independently in all Reſpects as the ſaid 
the s might have done hiniſelf, if he had retained the Poſſeſſion in 
" the his own Hands: For which Reaſon the ſaid A hereby binds 
fo; and obliges himſelf and his above named, nor only to make 
4 Ipaymens to the ſaid B and his aforeſaid of an Annualrent of 
Ine one hundred and fifty Pounds Sterling, or of ſuch àn Annual- 
A- rent as by the Laws of this Kingdom for the time fhal} be an- 
] 2 fwerable to the above ſaid principal Sum of three thouſand 


Pounds Sterling; and that at two Terms in the Year, Whizſun- 


du - day and Martinmas, by equal Portions, beginning the firſt 
- Term's Payment at Martinmas next to come, for the Half 
a- voear's Annuity immediately preceeding that Term, and fo forth 
As chereafter at the Terms above expreſſed during the Continuance 


of the before mentioned Tack, with the Sum of Money 


re-. foreſaid of liquidated Penalty for each Term's Failure in pay- 


ne ment of the above ſaid Tack duty; but alſo to ſatisfy and pay 
id, | the Ceſs, Supplies, Feu duties, Miniſters Stipends, and all o- 

ther. publick Burdens and Thraldoms whatſoever, wherewith 
| the Subjects above rchearſed ſtand preſently affected, or that 
14. hall at any time after this be impoſed on the lame before the 
of Iſſue of this Aſſedation. It is however covenanted and de- 
hs creed, That if the forementioned Tack-duty ſhall ever continue 
reſting for two whole Years together, ſo as no Part thereof 
hall be paid ar the laſt Term of Payment for the ſecond Year, 
ne the aforeſaid Location, in that caſe, ſhall become utterly void 
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- cidents falling in the Way; and that he is 0 


144 Concerning Contracts, or 
without Regard to the Bankruptcy of Tenants 


to War, Famine, Peſtilence, or any other Ac- 


latisfy the publick Burdens affecting the Eſtate 
from the time of his Entry, during the Conriny- 
ance of his Poſſeſſion; ſo, contrariwiſe, it is a- 
greed, that he ſhall be intitled to the full Rents 
and Profits of the foremèntioned Lands and E 
ſtate, without any Abatement on account of rhe 
Exceſs wherein the ſame may happen to ſurmount 
the Intereſt of the aforeſaid Sum, notwithftand- 
ing any Law or Statute to the contrary ; the ſaid 
A, tor that end, hereby renouncing the Benefi 
of a Count and Reckoning, and of all Action 
and Suit he might have otherwiſe challenged on 
that ſcore: Beſides, in order to aſcertain the Va- 
lue of the Houſes of the above mentioned Lands 
ſo as to obviate any Controverſy that may after 
wards ariſe concerning their preſent Condition, 
It is enacted, That they ſhall be immediately ſui- 
veyed and appretiated by four of the moſt skil ful E 
and experienced Men of the Neighbourhood, of ſo 
which two ate to be choſen by each Party; and © 
that they ſhall be again ſurveyed, and their Va- lie 
lue aſcertained in the fame Manner at the time of mn 
Redemption: By which laſt Eſtimation if it ſhall * 
ES. be 


8 


and extinct, and from that time forward it ſhall be allowab:c 
for the ſaid B to recur to the Poſſeſſion of the above mend , 
oned Subjects, and to expell the Reverſer therefrom prot de h 
jure; with the Burden of which Irritancy this Back-tack is th 
granted and accepted, and no otherwiſe. Furthermore, &c. th 


Reſume the Theme, beginning with the Clauſe of Requiſition: “ 
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be ſound they are of leſs Worth than what they 


appeared to be by the firſt, the ſaid B ſhall be hol- 
den to repair and leave them in a Condition e- 
qually good with that wherein he found them at 


his Entry; whereas on the other hand, if they 


are in a better Caſe at the time of the ſecond than 
at that of the firſt Valuation, the ſaid 4, before 


he can claim the Redemption, ſhall be holden to 


ay in to the Wadletter the overplus Value, pro- 
vided the Difference doth not exceed the Sum of 
four hundred Pounds Scots: Furthermore, at what- 


ever Time the ſaid B ſhall defire rather to have 
his Money returned than to retain the preſent Se- 
curity, the ſaid A engageth himſelf and his above 
named forthwith to make payment of the ſame 
(4), and that under the penal Sum of ſix hun- 
dred Pounds Sterling in caſe of Failure; Requiſi- 
tion being always made in the firſt Place, forty 


Days preceeding the Time at which he intends 
to have the Money called for. In the mean time, 
it is enacted, That no manner of Diligence, per- 


ſonal of real, enſuing on theſe Articles at any 
time hereafter, ſhall in the leaſt weaken or inva- 
lidate the preſent Security, but that this Infeft= 
ment, notwithſtanding, ſhall continue in its out- 


moſt Force and Effect, till the Redemption is 


thoroughly accompliſhed. Lafly, the ſaid A de- 
| fires and requires you, &c. | Precept of Safine. | 


Providing; 


the untimely Payment thercof, if the Reverſer hath a Hach. 


| 2ack of the Wadjet lands. 
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1.46 Concerning Contracts, or 


Providing always, that the Lands and others a- 
bove deſigned be redeemable by the ſaid A, his 


| Heirs or Succeſſors, on payment to the ſaid B or 


his above named, at Whitſunday next to come, or 
at any other Term of Whitſunday or Martinmas 
thereafter, of the above mentioned principal Sum 
of three thouſand Pounds Sterling, and of the Ex- 
pence he ſhall be put to in procuring an Infeſt- 
ment from the Superior by Reſignation or Con- 
firmation, or in doing Diligence for operating Pay- 
ment of the aforeſaid Sum, or in making Repara- 


tions on the before mentioned Houſes, on condi- 


tion that this laſt Article does not exceed the Sum 

above expreſſed allotted for that end (a); con- 

form to an Account of the whole to be given in 

by them at the time of Redemption, without the 

leaſt previous Premonition to be made for that 

purpoſe ( And that this Contract, or an 5 
| N 21 | tra 
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(a) Fit is a proper Wadſet. But in the Caſe mentioned in 
the foregoing Notes ſay on payment of the above men- 
tioned principal Sum of three thouſand Pounds, with the An. 
nualrents or Tack-duties and termly Penalties reſting at the 
time, and of the Expence he ſhall lay out in the Completion 


of this Right, or in obtaining Decrees for poinding the Ground, 


or in doing other Diligence, perſonal or real, for operating 
Payment of the before mentioned Sums; conform to an àc- 

count, Oc. | = | | | 
(% Or, conform to an Account of the whole to be given 
in by them at the time of Redemption, the Place appointed for 
that end being that particular Part of the New Seſſion- houſe 
of Edinburgh where the Commiſſaries uſe to fit in Judgment, 
and the Conſignation, in caſe of Abſence or Refuſal, to be in 
the Hands of the Dean of Gild or Treaſurer of Edinburgh, on 
N the 
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ſtrary. | Regiſtration, &c. | 
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tract thereof, or of the Saſine to follow upon it, 
ſhall ſerve as a ſufficient Reverſion for that Effect, 
notwithſtanding any Law or Practice to the con- 


„e. 
_ Of Contracts of Marriage. 


| Mie: is, A civil Contract, by which a Man 
| and Woman are joined together till Death 
bart them. 


The reciprocal Intereſts accruing to the Parties 


[from this Sociery, 1n the real Rights and Eſtate 
lof one another, (beſides which nothing elſe is 
here aimed at,) are as follows. _ - 

| Where the Woman is an Heireſs, the Husband 
is ſufficiently authorized to adminiſtrate and ma- 
nage her heritable Eſtate, and hath Right to the 
[Revenues and Profits of it while the Marriage 
laſts. This is called the jus mariti, and is a Fa- 
culty ſo inſeparable from the Character of an Hus- 
band, that although it may be renounced by an- 


te-nuptial Stipulations, yet it can hardly be re- 


ſtrained or paſt from during the ſtanding of the 


- © | Mar- 


in the firſt Place to the ſaid B, his Heirs or aſſignies, perlo- 
pally or at their Dwelling. places, in Preſence of a Notary and 


| Wirncfles, forty Days preceeding the Term at which the Ot- 


fer of Redemption is intended to be uſed: And that this Con- 


the Peril of the Conſigner; Premonition being always made 
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Marriage. The Husband hath alſo Right, for 


the Term of Life, to all Lands and Hereditaments 


to which the Wite ſucceeded either belore or af- 
ter the Marriage, and with which ſhe was inveſt- 
ed at the time of her Death; provided he have a 
Child by her that came alive into the W orld, 
though both ſhe and the Child ſhould die forthe 
"VS This is called rhe Courteſy 70 Scotland: 
which is no more in effect rhan a Continuation 1 
ir were of the jus mariti, by a different Title, 
and under a new Denomination. The Courtel 
takes place only in the Heritage to which the 
Wife ſucceeded as Heir; fo that it is not extend- 
ed to that acquired by a ſingular Title. 
On the other hand, the Wife's Intereſt in her 
Husband' s real Fortune, ſo long as the Marriage 
ſubſiſts, is dormant ; but the Husband predeceaſing 
Year and Day after the Marriage, or dying ſoon- 
er, if he had a live-born Child by the Marriage, 
ſhe hath Right to the Terce, that is, to the Lile- 
rent of a third Part of the immoveable Eſtate 
whereof the Husband died infeft in the Fee, whe- 
ther it came by Deſcent, or was acquired by ſin- 
gular Titles. The chief Subject of the 'Terce 
are Lands and Tithes veſted by Infeftment, and 


Infeftments of Annualrent; for it does not ex- 


tend to hurgal Tenements, Feu and Blench Du- 
ties, or other Caſualties of Superiority, nor to 
Tacks, Patronages or Reverſions, becauſe theſe 
are not the proper Subjects of an alimentary Pro- 
viſion, which it would ſeem is all the Law in- 


(Faded WW. the T erce: - But this legal ce 
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does not take Place, except when there is nd 
Contract or Agreement betwixt the Parties, 
whereby the Determination of Law would be ſet 
aſide; for where the Wife is provided to a pa- 
ctional Settlement, ſhe hath no Claim to the 
Terce, unleſs it is expreſly reſerved, becauſe in 


| that Caſe, as the Law phraſes it, proviſio hominis 
| tollit proviſionem legis. 


* 


The Law having made ſuch ample and ge- 
nerous Proviſions for the married Couple, it 
ſeems ſtrange how Jointures and Marriage Set- 
tlements came to be ſo much in faſhion as now= 
a-days we ſee they are. But what is ſtill more 
wonderful in modern Settlements is, the Cuſtom 
of entailing Eſtates on the firſt born, leaving it 


to the blind Decree of Fate to determine whe- 
ther he is a Sot or a Man of Merit. By this 


means the Bridegroom gives out of himſelf the 
Opportunities of rewarding or diſcouraging his 
Children according to their Deſerts, and not 
knowing which of them proves better or worſe, 
ſertles on the eldeſt, be he perverſe or ungrate- 


ful, impious or cruel, the Lump and Bulk of his 


Eſtate; at the ſame time he leaves each of the 
younger, be their Qualifications and Endowments 
never ſo many, but one Year's Purchaſe. 'Though 


this wiſe Inſtitution might with a good deal of 
Juſtice be made the Mark ot Satyr and Ridicule, 


yet as it is a little out of my Province to declaim 


againſt ir, I muſt wave the Subject. 


| To return then from this Digreſſion: The 


Marriage Articles are mainly divided into twa 


Farts; 


bo Concerning Contracts, or 


Parts; The one ſets forth the Obligations on the 
Man's Side, and the other thoſe on the Woman's, 
At this time I am to be limited and tied up to 
Marriage Settlements betwixt landed Perſons, at 
leaſt, where there is a Land- Eſtate on one of the 
Sides, as in the two or three following Models. 


1. Contra? of Marriage. 
AT Sc. It is contracted and matrimonially 
concluded between 4 eldeſt Son and pre- 
ſumptive Heir to B, with the ſpecial Advice and 
Conſent of his Father, and the ſaid B for himſelf, 
and taking Burden on him for his Son, on the 
one Part; and C ſecond Daughter to D, with the 
Advice and Approbation of her Father, and the 
ſaid D for himſelf, with the Aſſent of his Daugh- 
ter; and they both with one Accord on the o- 
ther Part, in manner following: That is to ſay, 
The ſaid A and C have accepted, as they at this 
preſent,? with the Conſent above mentioned, ac- 
cept of each other for their lawtul Spouſes, pro- 
miſing and engaging themſelves to conſummate 
the Bond of Matrimony together with all the re- 
quiſite Solemnities. In Contemplation of which 
Marriage, and in Conſideration of the Marriage- 
Portion after mentioned, the ſaid B binds and ob- 
liges himſelf, his Heirs and Succeſſors, on the 
Conditions after ſpecified, to infeft and ſeiſe the 
above A, and C his promiſed Spouſe in conjunct 


Fee and Liferent, and the Heirs-male of the 


Marriage; Which failing, the ſaid 4 his Heirs, 


male 
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| mutual Obligations. 15 
male whatſoever; which alſo failing, his Heirs 
or Aſſignies whatſoever, abſolutely and irredeem- 


| ably, in all and whole | Here the Liferent Lands 


are named and defigned; | and alſo, to infett and 


| {eiſe the ſame A, and the Heirs-male of his Bo- 
| dy by this Marriage; which failing, his other 
| Heirs or Aſſignies above expreſſed, abſolutely and 
| irredeemably as was ſaid, in all and whole the 
| Lands and Barony of E, containing the ſeveral 
| Towns, Lands, Mills, Tithes, and others under 
| written, namely, | Here the Particulars are enu- 
| merated, | and that by two ſeveral Infeftments and 
manner of Holdings in due and competent Form; 
the one whereof to be held of the ſaid B and his 
above named, in free Blench, Sc. And for ac- 
compliſhing the forementioned Infeftment by Re- 
ſfſignation, the ſaid B hath made and conſtitute, 
Se. to reſign and furrender, as he at this preſent 
reſigns, gives up and ſurrenders all and whole 
8 | Repeat the Liferent Lands, | together with all 


ight, Cc. In favour, and for new Infeftment 


© thereof, to be reaſſigned to the ſaid A and C in 
conjunct Fee and Literent, and to the Heirs- 


male of the Marriage; which failing, the ſaid A 
his Heirs-male whatſoever ; which alſo failing, 
his Heirs or Aſſignies whatſoever, in Fee: As al- 


5 ſo, all and whole the above ſaid Lands and Ba- 


rony of E, comprehending the particular Subjects 
before enumerated, with all Right, Cc. In favour. 


of the ſame A, and the Heirs-male of his Body by 


this Marriage; which failing, of his other Heirs 
er Aſſignies above denominated, abſolutely and ir- 
ä a redeem- 


152 Concerning Contrat#s, o 
redeemably, in due and competent Form: Neſer- 
ving always to the ſaid B the Liferent of the Ma- 
nour-place, Office-houſes, Gardens and Otch- 
ards of the aforeſaid Barony, preſently poſſeſſed 
by himſelf; and likewiſe of theſe Parts and Por- 
tions thereof hereafter particularized, to wit, 
Enumerate the Particulars | Reſerving alſo to Þ 
is Spouſe the Liferent of ſuch of the before men- 
tioned Subjects as are provided to her by their 
Marriage Settlement in the Caſe of her Survi- 
vance. Again, relerving to the ſaid B a Power 
and Faculty at any time in his Life, & etiam in 
articulo mortis, to contract Debts on that Part of 
the aforeſaid Barony whereof the Liferent is re- 
ſerved to himſelf, and to burden the fame with 
the Payment of whatever Sums he hath a mind, 
provided the Cauſe is not gratuitous, but neceſ- 
ſary and onerous. Beſſdes, it is enacted and de- 
creed, That the ſaid A and his above named ſhall 
be holden and obliged to farisfy the Debts, both 
perſonal and real, reſting by the above B at the 
rime of his Deceaſe; eſpecially the Sums to which 
he hath provided his younger Children, in terms 


of the ſeveral Bonds of Proviſion of this Day's 


Date granted to them concerning the ſame. And 
thereupon, Acts, c. Item, The ſaid B binds 
and obliges himſelf to warrant and ſecure the 
Lands, Barony and others above reſigned, againſt 
all Facts and Deeds done or to be done by him at 
any time hereafter in prejudice of the preſent 
Settlement; and alſo, to extricate and acquit the 
lame of all Supplies, Cc. with which they _ 
| | | _ 
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| mutual Obligation. * 157 
be inctimbred at rhe Term of Whitſunday nett to 
tome, being the Time ar which the ſaid A his 


Poſſeſſion is appointed to commence. And in res 


gard that the ſaid B hath rerained to himſelf the 


Liferent of the one half of the forementioned In- 
| heritance, it is therefore covenanted. and agreed 
That he and his forenamed Son ſhalt be holden 
| ro relieve each orher of their reſpective Halves 
of the above mentioned Duties, falling due for the 
Crop One thouſand ſeven hundred and thirty two, 
and in time coming, during all the Pays of the 


faid B his natural Lifetime. At the ſame time it 


is conditioned, That in caſe the ſaid C ſhall out- 
live her future Husband, and by that means at- 
tain the Poſſeſſion of her Jointure-lands, ſhe ſhall 


be holden from that time forward, to fatisfy the 
Feu- duties, Taxations, and all other publick 
Burdens affecting the liferented Subjects from 
time to time, punctually as the ſame fall due; and 
that if ſhe fails ſo to do, ſo as any particular Spe- 
cies of theſe publick Duties thall continue reſting; 
for two Terms together, ir ſhall be allowable for 
the Fiar at the time to make Payment thereof, 
and to affect the readieſt of the Rents and Pro- 
fits of the Liferent Lands, after any Method he 
ſhall reckon moſt expedient for obtaining Repay- 
ment of the ſame. Moreover, the faid B hereby 
makes and conftitutes the faid A and his above 


named, under the Reſervations and Conditions 
above expreſſed, his Ceſſionaries and Athgmes, 
not only in and to all and ſingular Charters, &. 


with all that hath followed or may follow chere- 
| w_ n; 
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154 Concerning Contracts, or 

on; but alſo, in and to the Rents, Revenues and 
Catualries of the above ſaid Lands and Barony 
of E, falling due for the Crop and Vear of God 
before mentioned, and in all time thereafter. In 
the ſame manner, he aſſigns and makes over to the 
faid A and C his. future Spouſe in conjunct Fee 
and Liferent, and to the Heirs-male of the Mar- 
riage, which failing, as aforeſaid, the Whole 


Rents, Duties and annual Profits of the before 


mentioned Lands of — „ to which the 
ſaid C is provided in Liferent, as is above rela- 
ted, and that of the Crop and Vear above ſpeci- 
fied, and in time coming; with all Action, Ec. 
Surrogating and ſubſtituting the ſaid A and C, for 
their ſpecifick Rights and Intereſts, in bis full 
Right and Place of the Premiſes for now and e- 
ver. Aud becauſe the ſaid B inclines to retain 


the Rights and Securities above aſſigned in his 


own Cuſtody while he is alive, he therefore en- 


; Sager himſelf ro make them forthcoming to his 


aid Son and his above named, at whatever time 


they ſhall. have neceſſarily to do there with, on 


condition that they undertake to return the ſame, 
how ſoon the Exigency is over. Further, The 
ſaid B deſires and requires you, c. Inſert a 
Precept of Saſiue ſuitably to the Clauſe of Infeſi- 
4 conform to this Contract and the Infeft- 
ments to follow upon it, or either of them; but 
always under the Reſervations and Previſions a- 
bove rehearſed, which are altogether holden as 
repeated and again exprefied : And that this on 
no Account ye leave undone, c. * 

| 5 the 
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the ſaid A, with the Conſent and Approbation a- 
bove mentioned, hath become bound and obliged, 
to provide the one half of all Lands, Tenements, 
Annualrents, Wadſet- rights, Adjudications, or 
other Heritage that he ſhall either acquire or ſuc- 
ceed to while the Marriage laſts, to himſelf and 
his betrothed Spouſe, or the longeſt Liver of them 
two in Liferent; and the whole of the aforeſaid 
Acqueſts or Hereditaments, to the Heir-male of 
the Marriage; which failing, to the ſaid A his 
other Heirs or Aſſignies above named, in Fee. 
Mithal, in caſe the ſaid C ſhall outlive her pro- 
mited Hysband, he transfers and paſleth over to 
| her the half of the houſhold'Pleniſhing and move- 
able Goods within his Houſe at the Time of his 
Deceaſe, after Deduction of the moyeable Heir- 
ſhip; to be intromitted with and diſpoſed upon 
at her Pleaſure, free of all Debts and Burdens 
whatſoever. Which Proviſions before mentioned 
in favqur of the ſaid C, ſhe, with the unanimous 
Aſſent of her Father, accepts of in place of the 


Terce or third of Lands, and the third or half of 
„the Moveables, that ocherwile might have accrued 
bd her by the Death of her Husband, or that his 
Executors and neareſt. of Kin might have laid 
Claim to by her own Death, in the Caſe of his 
Survivance. Laſtly, The ſaid A, with the joint 
Accord of his Father, binds and obliges himſelf 

5 and the Heir-male of the Marriage, which fail- 
ing, his other Heirs above deſigned, to make Pay- 
ment to the reſt of the Children to be procreated 
of the ſame Marriage, of the Sum of ſixty thou 
| | HS. 1 
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156 Concerning Contracts, or 


fand Merks Scots Money, at the Terms and un- 
der the Limitations afterwards ſet forth, iz. If 
there are more Children than one Son betides 
the Heir, in that Caſe the aforeſaid Sum is to be 
divided amongſt them in ſuch Proportions as their 
Father ſhall think fit to determine by a Writing 
under his Hand; and in caſe of no ſuch Deter- 
' mination, it is to fall to them by an equal Divi- 
ſion: If there is but one Son beſides the Heir, 
then the above ſaid Sum is to be reſtricted to fit- 
8 thouſand Merks; and if there are no Sons, but 
Daughters, it is to be reſtricted in the following 
manner, vi. If there is but one Daughter, to 
twenty five thouſand Merks; if there are two, to 
thirty thouſand Merks; and if there are three or 
more, to forty thouſand Merks; to be diſtribu- 
ted among them in manner above expreſſed: Of 
which Proviſions, the ſaid A obligeth himſelf and 
his above named to make Payment to the Chil- 
dren of the Marriage at their reſpective Ages of 
Hxteen Years complete, under the Penalty of 
one hundred Pounds for each thouſand Merks of 


atrimony, in caſe of Failure; beſides the An- 


nualrents of their ſpecifick principal Sums, ſo long 
as the {ame ſhall remain unpaid after the Term of 
Fayment above aſſigned; and in the mean time to 
entertain and educate the Children ſuitably to 
their Birth and Quality, and to furniſh them with 


all other Neceflaries agreeably to their Station, 


fill ſuch time as their Portions become due. Or 


tbe other fide, the ſaid D obligeth himſelf, his 
Heirs and Sycceſflors, to pay to the ſaid . his 
1 PTT 
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mutual Obligations, 157 
un- Heirs or Aſſigns, in name of Dower with his be- 
If IN trothed Spoule, the Sum of ſixty thouſand Merks 
des ¶ Scots Money, and that at the Term of Whitſun- 
be day in the enſuing Year One thouſand ſeven hun- 
1eir dred and thirty four, under the penal Sum of 
| twelve thouſand Merks in caſe of Failure; with 
the ordinary Annualrent of the principal Sum 
from the Date hereof, during the not Payment of 
the ſame. Finally, it is enacted, that Execution 
{hall paſs on this Contract at the Inſtance of the 
ſaid D, whom failing, of E his Son, againſt the 
ſaid A and B and their above written, for fulfil- 
ling the ſeveral Engagements on their Side, in fa- 


2. Contraci of Marriage after another Form. 


F — and ——, the and — 
Days of ——, —— Years; It is cove- 
| nanted and agreed between A, eldeſt Son and ap- 
| parent Heir to B, now reſiding at ——, with 
the ſpecial Advice and Approbation of his Father, 


4 


Son, and they both with one Accord, on the one 
D Part; and C, eldeſt Daughter to the deceaſed D, 
oon the other Part, in manner under written: That 
ns to jay, Foraſmuch as a Marriage is ſhortly ine 
„ tended to be celebrated betwixt rhe ſaid A and C, 
the above B hath therefore bound and 1 as 
3 he at this preſent, in conſideration of the Mar- 


riage, binds and obliges himſelf, and his Heirs, 


7 


| your of the {aid C and the Children of the Mare 


and the ſaid B for himſelf, with the Aſſent of his 


Lying in the Pariſh of , in the Shire of 
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as well male as of Line, Ec. to make Reſignati- 
on of all and whole the Lands and Barony of E, 


bl 


as they are more fully deſcribed in his Rights and 
Infeſtments thereof; and alſo, of all other Lands, 
Baronies, Tęnements, Tithes, Patronages, Juriſ- 
dictions, Mills, Woods, Fiſhings, Annualrents, 
and other Heritage of whatever Denomination, 
preſently pertaining to him any manner of way, 
diſpenſing with the Generality of this Obligement, 
and admitting the ſame to be as effectual as if the 
Lands and others generally mentioned were ſpe- 


cially deſigned; In the Hands of his reſpeCtiye Su- 


periors thereof, preſently being or that ſhall hap- 
pen to be for the time, or of their Commiſſioners 
having Power to receive Reſignations on theit 
behalf; In favour and for new Infeftment of the 
ſame, to be reaſſigned to the ſaid B during all 
the Days of his Lifetime, and after his Deceaſe, 
to the ſaid A in Liferent, and the Heir- male oi 
his Body by this Marriage, which failing, his 
Heirs-male whatſoever, which alſo failing, his 
Heirs 'whartſoever and their Aſſigns, in Fee: But 


always under the Burden of the Liferent Annui- 


ty after mentioned, to which the ſaid C is provi 
ded in manner under written. And for this piii 


poſe, the ſaid B hath alſo become bound, on or 


before the —— Day of next after the 
Date hereof, to produce the Evidences and Secu- 
Fities of his whole real Eſtate before any Number 


of Lawyers the ſaid C ſhall pitch upon, and to 
make out and deliver all manner of Deeds and 
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mutual Obligations. 159 
nati-Mivrirings they ſhall judge neceſfary for accom- 
E pliſhing the above ſaid Reſignation: Upon con- 
„ dition that it be allowable for him, not only to 
and burden the forementioned Eſtate with the Pay- 
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ment of any Sum of Money, not exceeding two 
hundred Pounds Sterling per annum, to F his be- 


the Teree and all other Dowers ſhe can lay claim 
to after his Deceaſe, in caſe of her Survivance; 


* 


but alſo, to diſable rhe ſaid A, and his Heirs of 


ſelves any Part of the Inheritance, or from con- 
tracting Debts or doing other Deeds by which it 
may be evicted from them, or the Courſe of Suc- 
ceſſion above preſcribed in any meaſure evaded. 
item, The ſaid B engageth himſelf, againſt the 
Term before aſſigned, to rid and acquit the Lands, 
Baronies and others above written, of all Debts 
and Incumbrances, both publick and private, with 
which they ſtand affected at the time of the Date 
hereof. Tem, As the ſaid B is to continue in the 
Poſſeſſion of his whole heritable Eſtate for the 
Term of Life, he farther engageth himſelf, du- 
ring that Space, to pay or cauſe be paid to the 
ſaid A, his Heirs or Aſſigns, the Sum of two hun- 
dred Pounds Sterling per annum, beginning the 


u- dred and thirty four, for the Year preceeding, 
der and fo forth thereafter during the Space of Time 
to above mentioned. Item, The ſaid A and B bind 
* and oblige themſelves, jointly and ſeverally, their 


Heirs 


loved Spouſe, in name of Jointure, and in bar of 


Entail above mentioned, from giving out of them 
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| firſt Year's Payment thereof at the Term of Lam 
mas in the enfuing Year One thouſand ſeven hun- 
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160 Concerning Contract, or 
Heirs and Succeſſors, to make payment to the Nhe 
ſaid Cor her Aſſigns, in caſe ſhe out- live her fu- 
ture Husband, of an Annuity or yearly Duty of 
one hundred Pounds Sterling, tree of all Premi- 
ums or Deductions whatſoever, and that at two 
Terms in the Year, Whitſunday and Martiumas . 
by equal Portions, beginning the firſt Terms 
Payment at the Whitſunday or Martiumas ſubſe- 
quent to the ſaid A his Deceaſe, for the Half. 
year's Annuity immediately preceeding that Term 
and fo forth thereafter during all the Days of 
her Lifetime; with ten Pounds Hrarling of liqui- 
dated Penalty for each 'Term's Failure, toties gu- 
tics And tor farther Security concerning the 
Payment of the above ſaid Annuity, the faid B 
likewiſe engageth himſelf and his above nained, 
to veſt and ſeiſe the ſaid C in the Liferent of all 
and whole the Lands of —— -——— . ; 
with the Pertinents, being a Part of the before 
mentioned Lands and Barony of E, and for that 
end to make out and deliver ſuch Deeds and Evi- 
dences, with relation to the Alimony, as the 
Counſel-men to be named by her 5 above ſhall 
adviſe. Item, The ſaid C accepts of the Annuity 
or Rent- charge above mentioned, in lieu of all 
Claims and Demands ſhe can anywiſe challenge 
out of the real or perſonal Eſtate of her betroth- 
ed Husband, in caſe ſhe ſurvive him; or that her 
Executors or neareſt of Kin can lay claim to on 
her Death, in cafe he ſnall ſurvive her. Tem, 
The ſaid 4, with the joint Accord of his Father, 
binds and obliges himſelf and the Heu-male - 


( 


 mntual Obligations. [= 16 c 


1 the Lhe Marriage, which failing, his other Heirs a 
er fu. Nove denominated, to make payment ro the reſt 
Ty ot ſof the Children & be procreated betwixt him and 
emi- (his promiſed Spoule, at their reſpective Ages of 
two wenty one Years complete, or on the Day of 
1 | Lheir Marriage, which ſoever of the two ſhall firſt 
rms happen, of the Sum of five hundred Pounds Ster= 
_ Wing, to be divided amongſt them in ſuch Propor- 
alf. tions a5 their Father and Mother ſhall agree; and 
erm fir no ſuch Diſtribution ſhall be made, the Divifi- 
1 of ; lon is to be equal, only the eldeſt, if a Son, is to 
1" Whave fifty Pounds Sterling more chan any of the 
2% eeſt; together with thé penal Sum of ten Pounds 
7 for each hundred Pounds of Parrimony, in caſe of 
3 Failure, and that over and above the Annualrents 
ed, F and Profits of their reſpective. principal Sums, 
al : | yearly and termly ſo long as the; ſame ſhall re- 
main unpaid after the Term of Payment above 
5 expreſſed. On the other hand, The ſaid C hath 
hat affngned and transferred, as ſhe at this Preſent aſ- 
i Y figns, makes over and transfers, to the ſaid A, his 
1 BY Heirsor Aſſignies, the Sum of five hundred P ounds 
Y Sterling of Principal, and one hundred Pounds of 
H lauidated Penalty, with the Intereſt or Uſe- mo- 
"I ney of rhe principal Sum refting fince the Term 
1 of , and in time coming during the not Pay- 
ment; contained in a Bond of Proviſton granted 
er to her by the faid deceaſed D her Father, and E 
aher eldeſt Brother, jointly and ſeverally, bearing 
date, Sc. together with th&aforefaid Bond itſelf, 
and all that hath followed or 3 follow upon it; „ 


2 ſurrogating and' ſubſtituting the ſaid A in her fall 
” ä Right 
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162 Concerning Coutracts, or 
Right and Place thereof for now and ever: In 
teſtimony whereof ſhe hath inſtantly delivered up 
to him the Bond above mentioned, unregiſtred, 
to be kept and uſed by him and his aforeſaid as 
their own proper Evidence 1n time coming. More- 
over, it is covenanted and agreed, that although 
the intended Marriage ſhould diſſolve by the Death 
at either Party within Year and Day atter the Ce- 
lebration of it, the preſent Articles ſhall however 
ſubſiſt, and continue to have their deſigned Et- 
tect, in the ſame manner as if no ſuch Diſſolution 
had happened, notwithſtanding any Law or Sta- 
tute to the contrary. Laſly, Execution is ap- 
pointed to paſs at the Inſtance of E, whom fail- 
ing, of F, Brothers to the ſaid C; and failing of 
both, at the Inſtance of any two of her remain- 
ing Kindred, againſt the ſaid A and B and their 
above named, for implementing the ſeveral En- 
gagements on their Side of the Contract. | Re- 
giſtration, &c. | | 


3. In another Way, thus: 


AT, Sc, It is appointed, contracted and mu- 

tually concluded betwixt A and B on the 
one and other Parts, in manner following: That 
7s to ſay, Whereas the forenamed Parties are to 
enter into the State of Matrimony with one ano- 


ther, the ſaid A, on his fide of the Contract, hath 


become bound and oWiged, as he ar this preſent, 
in conſideration of the Marriage, binds and obli- 
ges hunſelt, his Heirs, Executors and Succeſſors, 


3 | to 


mutual Obligations, 163 
to provide and have in readineſs, of his own pro- 
per Means, the Sum of forty thouſand Pounds 
$:9ts Money, and to lay out the fame in the Pur- 


| chaſe of well holden Lands, or otherwiſe, in the 
| Hands of reſponſable Perſons, at the Sight and by 
the Advice of Cor P, | the Woman's Friends, and 
| which ſoever of theſe Ways the Money is em- 
ployed, to take the Securities of the one half of 
it to himſelf and his promiſed Spouſe, the longeſt 
| Liver of them two in Liferent, for her Liferent- 
uſe ſolely, and to the Children to be procrea- 
ted betwixt them, (excluſive of the Heir-male,) 
which failing, to the ſaid 4 his own neareſt 
Heirs or Afhgnies whatſoever ; and the Rights 
of the other half of ir, to himſelf in Liferent, and 
the Children of the Marriage, (excluding the Heir- 
male, as was ſaid,) Which failing, his Heirs or 
Aſſigns wharſoever, in Fee: And how oft the a- 
bove ſaid Sum, being once laid out, ſhall happen 
to be uplifted, as oft to re-imploy the ſame after 
the manner above related. Be/4des, the ſaid A 
| binds and obliges himſelf and his above named, 
to provide the half of all Lands, Tenements, Ce. 
I Clauſe of Conqueſt, as in the penult Settlement.] On 
the other fide, Whereas the Property of the Fee 
of the Lands and Eſtate after mentioned, is not as 
yet legally eſtabliſhed in the Perſon of the ſaid B, 


the hath therefore become bound and obliged, 


| wich all convenient Diligence, to get herſelf ſer- 


ved and retoured as Heir af Tailzie and Proviſi- 


on to the deceaſed E her Brother- german, or to 
any other of her Predeceſſors who died laſt in- 
| | A 2 veſted 
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and ſeiſe rhe ſaid A her future Husband in 
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164 Concerning Contratts, or 
veſted with the Fee thereof, and as ſuch, to ob- 
rain herſelf inveſt and ſeiſed in the ſame; uit be- 


ing thus inveſted, the likewiſe obligeth herſelf and 


the other Heirs of Entail after ſpecified, 1 

ife- 
rent, in theſe Parts and Portions of the above 
mentioned Eſtate hereafter particnlarized; and 
that by two ſeveral Infeftments and Manners of 
Holding, Oc. [ forma communi -] And for that 
purpoſe, the ſaid B makes and conſtitutes, &c. to 
purchaſe and procure Brieves forth of the Chan- 
cery, for obtaining her ſerved and retoured as 
Heir of Tailzie and Proviſion to her ſaid deceaſed 
Brother, or to any other of her Predeceſſors who 
died laſt veſt and ſeiſed in the Fee of the fore- 
mentioned Inheritance; to proclaim the Brieves, 
expedite the Service, return the ſame to the Chan- 
cery, and afterwards to raiſe Precepts upon it, 
and procure all other Writings requiſite for in- 
tefting her accordingly ; to paſs rhe Infeftments, 
regiſfrate the Safines, and ro do every other thing 


in relation to the whole Affair that the might do 


herſelf if preſent : And her Title being to efta- 
bliſhed, ſhe like wiſe authorizeth and impowereth 
her forenamed Proctors, jointly and ſeverally, to 
reſign and ſurrender, as the at this preſent, now 
as then and then as now, refigns, gives up and 
ſurrenders, all and Whole the Lands, Lordſhip 
and Barony « of - „lying in the Pariſhes of 
and — , in the Shire of ——, with the 
* ower, F ortalice, Manour- place, Yards, Orch- 
Parts, 
Pen- 


ob- 
| be- 
and 
veſt 
Iife- 
Dove 
and 
S of 


. to 
Lane 


aſed 


re- 
es, 


Its, 


ng 


wutual Obligations. 


Pendicles and Pertinents thereof, as they a are 
more fully deſcribed in a Dilpofirion and Deed 
of Entail dated, Sg. made by the deceaſed F to 


| the alſo deceaſed E his Son, and the Heirs what- 


ſoever of his Body; which failing; to the ſaid B 
his Daughter, and he Heirs-male of her Body 


| which failing, to the other Heirs of Tailzie and 
proviſion therein and after mentioned ; 
| with all Right, Sc. In the hands, 8c. In favours 
of the ſaid 7 herſelf, and the Heir-male of her 
5 Body by this Marriage; ; Which failing, of the 
Heir-male of her Body by any future Marriage; 
which failing, in favour of | as in the original 


together 


Tailzie,] heritably and irredeemably in due and 


competent Form: Providing always, as it is here- 
by expreſly provided and decreed, and appoint- 


ed to be engroſſed in the e ie e here- 


| on, That | The Conditions in the former Tailzie, 
| particularly the irritant and reſclutive Clauſes, were 
here repeated. | Moreover, in purſuance of the Pri- 

| vilege beſtowed on the Heirs-female by the Deed 


of Entail above expreſſed, the ſaid B grants far- 
ther Power to her Proctors, now, as it the above 


faid Reſignation were already performed, and 


Saſine had followed upon it, To make Refi igna- 
tion of all and ſingular the Lands of —— with 
the Pertinents, being a Part of the above written 
Lordſhip and Barony of ——, to the immediate 


Superior of theſe Lands, or to his Commiſſioner 
as was ſaid, In favour of A her betrothed Huſ- 
band in Liferent, during; all the Days of his Life- 


time after her Deceaſe, in caſe he outlive t p 
| pon 


et 
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166 Concerning Contracts. . 


Upon Condition however, that he ſhall have ng 
farther Concern with the Revenues and annual 


Profits of the above mentioned Inheritance, nor 


with any other heritable or moveable Subject, 
preſently belonging, or that ſhall at any time af- 
ter this pertain to the ſaid B his promiſed Spoutz, 
on account of the jus mariti, the Courteſy of Scot- 
land, or of any other Title whatſoever; and that 
the ſame ſhall neither be liable to his Deeds, nor 
{ſubjected to the legal Diligence of his Creditors, 
tor Payment of the Debts already contracted, or 
to be contracted by him at any time hereafter; 
but that, notwithſtanding ſuch Debts, Deeds or 
Diligence, it ſhall be allowable for the ſaid B, 
by herſelf alone, without the Conſent of her Huſ- 
band, to uplitt and diſcharge the Profits and Ca- 
ſualties of the before mentioned Eſtate, and to 
apply the fame as ſhe ſhall think fit; to remove 
and pur in Tenants, and to do every other thing 
with reſpect to the Management thereof as if ſhe 
were ftill a ſingle Perſon : Accordingly, the ſaid 
A, at this preſent, renounces and makes over the 
two legal Proviſions above mentioned, the 5 
mariti and Courteſy, in favour of the ſaid B, and 
the Heirs of Entail above deſigned, for now and 
ever: And upon theſe two Reſignations reſpe- 
ctively, Acts, Inſtruments, Sc. Further, The 
ſaid B not only engageth herſelf, and the o- 
ther Heirs of Tailzie and Proviſion before na- 
med, to warrant and defend the Lands and 


others above written, to which the ſaid A is 


provided in Liferent, at all Hands and in e- 
| 8 | very | 
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mutual Obligations. 167 
ery Event whatſoever; but alſo, aſſigns and 
ranſmits to him the Rents and Duties thereof 
illing due for the Crop and Year of God imme= 
ately after her Deceaſe, and in time coming, 
Huring bis Lifetime; with all Action, Cc. Surro- 


whe" 
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5 : PE, : . . of 
at- Mating, &c. With Power to him, on the Condi- F 


ions above rehearſed, to intromit with and up- 
lift, and, if need be, to do Diligence for obtain- 
ng Payment of the Rents and Duties above aſ- if 
ſigned; to remove and put in 'Tenants, and do 
Every thing elſe that any other Liferenter, by 
the Laws of this Kingdom, might do in a like 
Caſe. Furthermore, The ſaid B, as if the were 
ꝑlready clothed with the Fee of the above men- 
tioned Inheritance, deſires and requires you, Ec. 
Precept of Saſine for inveſting the Husband with — || 
he Liferent-lands. | Laſtly, Execution is appoint- I 
ed to paſs on this Settlement at the Inſtance of @ 
lor E, on Behalf of the above A; and of the ſaid 

Cor D, on Behalf of the above B, for effectuat- 
ing the mutual Engagements of the Parties on 

their ſeveral Sides of the Contract. | Regiſtra- 
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or rather, according to the preſent Practice, by 


ſuch as a Charter, a Diſpoſition of Lands, an hers 


transfer rhe Fee to a ſingular Succeſſor without 


A 


168 Concerning the Tranſmiſſion 


= T. IV. 


Concerning the Tranſmiſii Jon of incomplett 
real Rights. 


O long as heritable Rights remain 1 
that is, till they are made real by Infeft: 
ment, they are tranſmiſſible by Aſſignation; 


Diſſ r and Aſſignation. 
A Diſpoſition and Aſſignation is, A Deed » 
Conveyance, whereby ſome inco \mplete real Right 


table Bond, a Contract of Wadſet, or an Aajudica- 
tion aud the like, upon which nd Infeftment hath fol 
lowed, is tranſmitted from one termed the Cedent, 
20 another e the Aſſigny or Ceſſionary. | 

To return to the firſt of theſe incomplete 
Rights that was named, vis. Charters. Although 
the Vaſſal, being once infeft, cannot directly 


the Superior's Conſent, yet before the Right is 
realized by Infeftmenr, he may ſo transfer it 
provided the' Charter gives the Feu to him and 
his Aſligns. Take the followi ing Example. | 


Af enatio 


8 
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incomplete real Rights. t65 


1 


N 


n 
5 


, 4 


Affgnation to 4 Charter before Shine is takin 
pon it. | EN: 

WOE 1+ Nd to all Men, That T A, as 
=” having Right in manner after mentioned; 


e | Ber written, hath, by a- Charter dated 
ranted and diſponed to me, my Heirs of Aſſi- 
ies, all and fingular the Lands, Tithes and o- 


1 {hers hereaftef denominated, with the Pertinents, 


„ be holden of him, his Heirs and Succeſſors; 
y the Tenure therein expreſſed, as in the fore- 


Note Warranty; a Precept of Safine, and divers o- 
her Clauſes and Articles, more fully is fepre- 
Wened: Ard whereas C hath inſtantly made Pay- 


ed, as I at this preſent, under the Burden of the 


n the Reddendbò of the above ſaid Charter, fell, Oc. 
o the ſaid C, his Heirs or Aſſignies whatſoever, 
bſolutely and irredeemably, all and whole 
= 7ranſcribe the Lands, &c. from the diſpoſitive 


12 the Charter,] together with all Right, 


e. Moreover, I hereby make and conſtiture the 
ſaid C, his Heirs or Donaraties, my Ceſſionaries 
„and Aſſignies, in and <o the before mentioned 


Precept of Saſine, and whole other Clauſes and 


bereas B Superior of the Lands and others un- 


entioned Charter; containing a Clauſe ot abſo- 


| Wnent to me, Cc. Have therefore ſold and diſpo- 


I onual F eu- duty, and orhef Preſtations ſpecified 


Charter it ſelf, and to the Clauſe of Warranty, 


: Obligements therein contained, with all rhat hath 
„ followed or may follow upon it; and in like 
= * | mannef 


170 Concerning the Tran ſiniſſiun 
manner, in and to the Rents, Revenues and Ca- 
ſualties of the Lands, and others above written, 
of the Crop and Vear of God —, and in time 
coming; with all Action, Gc. Surrogating and 
ſubſtituting the ſaid C, under the Burden of the 
Feu- duties and other Preſtations above expreſſed, 
in my full Right and Place of the Premiſes for 
ever: With Power to him and his above named, 
in virtue of the Precept of Saſine above mention- 
ed, and of this my Aſſignation of it, to obtain 
themſelves veſt and ſeiſed in the Lands and others 
before rehearſed; to intromit with and uplift the 
Rents and Duties above aſſigned; and general- 
Iy, to do every other thing in relation to theſe 
Matters that I might have done my ſelf before 
the granting hereof, Which Diſpoſition and Aſ- 
ſignation, I the ſaid A bind and oblige my felt, 
my Heirs and Succeſſors, to warrant againſt all 
Facts and Deeds done or to be done by me in 
prejudice thereof. And I have here with deliver- 
ed up to the ſaid C the aforeſaid Charter, to be 
kept and uſed by him and his above written as 
their own proper Evidence in time coming. | Re- 
gifiration, &c. | © 
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The Form of an Aſſignation to a Diſpoſition of 
Lands may be eaſily diſcerned from that of the 
Precedent already given: However, for a ſingu- 
lar Pattern, I here preſent you with the Convey- 
ance of one, granted to the Cedent by the Com- 
miſſioners appointed to enquire of the forfeited 
Eſtates in Scotland. © 17 bs 

= nation 


Be TINT, She: N 
FF 


of incomplete real Rights, 171 
ren, i" © Aſhgnation 70 4 Difprfrt ion of Lands. 


and i Now ALL MEN, That 1 A, as having 
I Right in manner after ſpecified, Conſidering 
led, that B, C and D, Truſtees appointed for the Sale 
tor of forteired Eſtates in Scotland, by their Diſpoſi- 
ed, tion or Indenture of Bargain and Sale, /etting 
Forth, That in purſuance of the Acts of Parliament 
made in that Behalf, the Eſtate after mentioned, 
which pertained to E late Earl of F attainted, 
being by them put to Sale by way of Auction, 
the lame was on the —— Day of, Sc. purcha- 
ſed by me as the higheſt Offerer for it; and that 
in conſequence of the. Acqueſt, and purſuant to 
the Directions of the above ſaid Acts of Parlia- 
ment, they, by a Minute of the Sale ſigned by 
them and me, certified and declared, firſt of all, 
That | Copy out the reſt of the Narration from the 
Diſpoſition it ſelf, which you'll find p. 57; only ob 
= /erve, that in the preſent Caſe tis the Diſponee, and 
not the Truſtees, that recapitulates the Minute; 
whereas in the Writing referred to, the Caſe is in- 
verted] as the Minute of Sale there mentioned, 
bearing Dare, Ec. more largely repreſented. And 
inferring, that I having accordingly delivered up 
to them proper Certificates of the Payment of the 
above ſaid Sum and Intereſt due thereon, whereof 
[J was thereby exonerated for then and ever: 
They, therefore, ſold and diſponed to me, my 
| Heirs or Aſſignies, all and ſingular the Lands, 
Earldom, Lordſhips, Baronies, and others above 
; | T4 . and 
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and afterwards rehearſed, to be holden after the 


F orm and Tenure cherein related; as the fore- 
mentioned Indenture, bearing Date, c. contain- 


ing a Procuratory of Reſignation, and divers o- 
ther Clauſes, more fully implies. And consider. 
ing, that albejt the whole Purchaſe- money is 
thereby acknowledged to have been received 
from me, and that the Diſpoſition runs in my 
Name ſolely; and yer nevertheleſs that the one 
half of the Price was actually advanced by 6, 

and that it was previquſly concerted bet wixt as, 
that I ſhould diveſt my ſelf ij in his favour of a like 
Share of the Acquiſition, in manner herein ſet 
forth: Knogo all Men, ¶] lay, That on theſe Con- 
ſiderations, I the ſaid A have ſold, transferred 
and diſponed, and at this preſent, under the Bur- 


den of a proportional Part of the Qualifications 


and Proviſions mentioned in the Minute of Sale 
above narrated, ſell, ES. to the ſaid G, his Heirs 
or Aſlignies wharſoever, abſolutely and irredeem- 
ably, all and whole che juſt and equal half of the 


Earle: of F, comprehending the ſeveral Lands, 


Lordſhips, Baronies, and others before and here- 
after enumerated, namely, | Here the Particulars 
were repeated, with the equal half of the Caſtles, 
Towers, Fortalices, Vards, Orchards, Parks, In- 
cloſures, Milts, Mill-lands, Coals, Coalrheughs, 


Mines, Minerals, Foreſts, Woods, Salmond and 


orher 2 Juriſdiction of Baronies, Power 
of Pit and Gallows, and of the whole other Li- 
berties and Privileges belonging to the foremen- 


kficned Earldom ; 7 and 18 the one half of the 


yearly 
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yearly Fairs and weekly Markets of it, and of 
all the Cuſtoms and Emoluments accruing there- 
from; together with the half of all other Lands, 
Tenements, Meſſuages, Seigniories, Superiorities 
and Hereditaments, pertaining to the ſaid E be- 
fore his Attainder, and veſted in the above na- 
med Truſtees for the Uſe of the Publick; toge- [ 
ther alſo with the half of the Arrears or Reſts of ; 
| Rents, Feu-duties, Cuſtoms and Caſualties of 5 
| whatever ſort, remaining in the Hands of the Te- f 
nants, Feuers and Poſſęſſors of the above ſaid E- f 
ſtate, of the Crop and Year of God One thouſand 
| ſeven hundred and twenty fix, and all preceeding 
| Years, and all Right and Title whatſoever, thar 
I, my Authors or Predeceſſors, either have or 
anywiſe can challenge to the particular half of 
| the Subjects hereby tranſmitted, or to any Part 
| thereof, 1n time co 2 Further, 1 hereby aſſign 
and make over to the ſaid & and his above named, 
the before mentioned Minute and Indenture of 
Bargain and Sale themſelves, with the Procuracy 
of Reſignation, and all other Clauſes and Oblige- 
ments therein contained, in ſo far as they concern 
or may be extended to the half of the Purchaſe 
above transferred ; as alſo, the half of the Rents, 
Revenues, Cuſtoms and Caſualties of the fore- 
mentioned Eſtate, falling due for the Crop and 
| Year of God One thauſand ſeyen hundred and 
thirty two, and in time coming, with all Action, 
Sc. ſurrogating, &c. With Power to him, pur- - 
ſuant to this my Aſſignation of the Procuratory af 
Reſignation above written, to obtain himſelf 21 
1 | Tg ed 


fed and ſeiſed as Joint Proprietor with me in the 


the Condition after ſpecified, to veſt and ſeile me 


Tmentionsd principal Sum, by the Laws of this 


Concerning the Tranſmiſſion 


174 


Lands and Eſtate above mentioned; to intromi 
with and uplift the Rents and Duties above tranſ. 
mitted; and generally, ro do every other thing 
concerning his own particular half of the Subjech 
hereby diſponed, that I might have done my ſel 
before the granting of this Aſſignation. Which 
Diſpoſition and Aſſignation, I bind and oblige my 
ſelf, my Heirs and Succeſſors, to ATT, G5 


{ Repiftrarion, ao | 
Alena: to an heritable Bond. 


BE IT KNOWN to all New, That 1 A, Be- 

cauſe B, by his heritable Bond dated, Ge. 
bound — obliged himſelf, his Heirs and Suc- 
ceſſors, to make payment to me, my Heirs or Aſ- 
ſignies, of the principal Sum of „at the 
Term of then next to come, and of the 
Sum of - of liquidated Expences in caſe of 
Failure, with the Annualrents of the principal 
Sum at two Terms in the Year, Whitſunday and 
Martinmas, by equal Portions, beginning the firft 
Term's Payment at Martinmas then enſuing, to- 
gether with the Sum of - of Penalty for each 
Term's Failure in payment of the aforeſaid An- 
nualrent; for farther Security whereof, he like- 
wiſe | engaged himſelf and his above named, on 


and mine aforeſaid in an Annualrent of, or 
ſuch ati Annuity as ſhould correſpond to the fore- 


King- 
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n the Kingdom for the time, yearly to be uplifted at 
rom he Terms and by the Portions above expreſſed, 


ranſ-orth- of the Lands and others hereafter denomi- 


thing hated ; as the above ſaid Bond, containing divers 
ech cher Clauſes and Obligements, more fully re- 
7 {elf Hates: And becauſe C hath made payment to me, 
hich c. Have therefore fold and diſponed, as I at this 
e my MWpreſent fell, Ec. ro the ſaid C his Heirs or Aſ- 
G ignies, heritably, and under Reverſion in man- 


her after mentioned, all and whole the above ſaid 
Annualrent of ——, or ſuch an Annualrent, leſs 
r more, as ſhall be anſwerable to the before men- 
; zoned principal Sum of —— , according to the 
Laws of this Kingdom for the time, yearly to be 
uplifted at the Terms above ſpecified by equal 
Portions, forth of all and fingular | Tranſcribe the 
Lands from the Bond,] or forth of any Part or 
Portion thereof, out of the readieſt Rents, Re- 
venues and annual Profits of the ſame; with all 
Right, Sc. Further, I hereby make and conſti- 
ute the ſaid C, his Heirs or Donataries, (ſecluding 
His Executors) my Ceſſionaries and Aſſignies, in 
firſt Hand to the above mentioned principal Sum of 
, and to the Sum of — of liquida- 
ted Penalty, with the Annualrents or Uſe- money 
of the principal Sum reſting ſince, Cc. and in 
time coming during the not Payment of it, toge- 
ther with the termly Penalties hitherto incurred; 
through the untimely Payment of theſe Annual- 
rents; and in and to the aforeſaid Bond itſelf, 
re- the Procuracy of Reſignation, Precept of Saſine, 
this {Clauſe of abſolute Warranty, and whole other 
ng- i ” Clauſes 


176 Concerning the Tranſmiſhov 
Clauſes and Articles thereof, with all that hat 
followed, Sc. Surrogating and ſubſtituting the ſai 
Cin my full Right and Place of the Premiſes fo 
ever; provided however, that the forementioned 
Annualrent be redeemable and under Reverſiom 
from the ſaid C and his above named, on the Term 
preſcribed by the heritable Bond above rehearſed: 
With Power to him, under the Qualification a 
bove exprefted, to procute himſelf infeft and ſei 
fed in the aforeſaid Annualrent, by virtue of thellf 
Procuratory of Reſignation or Precept of Saſinꝗ 
contained in the above ſaid Bond, and of this m 
Aſſignation of the ſame ; to intromit with and up 
lift, and, if need be, to ſue for Payment of th 
Sums above aſſigned; to grant Acquittances andi 
Renunciations on the Receipt thereof, whic 
fhall be ſufficient to the Receivers; and general 
ty, &c. Which Diſpoſition, E5c. | Clauſe of Mar 
ranty.] Furthermore, I have herewith delivered 
up to the ſaid C the Bond above mentioned, tc 
be kept, Cc. | Regiſtration, &c.] 

N. B. It the heritable Bond were to be trans 
ferred a ſecond or third 'Time, you have only tc 
adject to the Narration of the Bond a Rehearial 
of the ſeveral Conveyances that have been mad 
of it, and then to proceed as above, making men 
tion of the Aſfignarion, or Aſſignation and Tranſla 
tion, where- ever the Bond is named. 


The Difference betwixt an Aſſignation to an in- 
complete Wadſet- right, and a Diſpoſition of the 
Hke Right after it is made reat by Infeftment) 

— „ T lies 
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ies chiefly in this one Reſpect: Thijs contains 5 
arration of the Inveſſiture that paſſed on the 
Fontract, and likewiſe all the real Clauſes of 4 
WDifpoſirior, ſuch as, an Obligement to infeſt, 4 
rocuratory of Reſignation, a Precept of Satine, 
c. whereas that, as being a perſonal Right, con- 
ains none of rhefe Particulars : So that in a Con- 
eyancè of the former, one muſt paſs by theſe 
Wal Clauſes, thir are neceſſary in the latter, 4 
nuſt skip over every thing elle that relates to the 
nfeftment, all the Was downward to the Clauſe : 
df Surrogation, Which, in the preſent Cafe, is men- A 
ioned thus : —— Surrogating 4nd ſubſtituting: 3 
the ſaid C (the Aſſigny) in my full Right and Place. 
/ 
4 


AY 1 


the Premiſes for ever ; on condition that the Lands 
and others gbeve mentioned be redzemable and ynder 
Revirhon from him and bis aforeſaid; upon the Terms = 
preſcribed by the Contra of Wadſet above rehearſed 7 
With Power to him, under the Burden of the Qua- 
Wifcation juft now expreſſed, to obtain himſelf infeſt 
and ſeiſed, &c. to call for and uplift the Sums of 
Mine), or to intromit with and receive the Rents 


_ 


and Duties [if it is à proper Wadſet] above aſs, 
figned ; and, if need be, to uſe Requifition and all 
manner of Diligence for the Recovery thereof; 10 
grant Diſcharges and Renunciations on payment, eis 
ther in whole or in part, which ſhall be ſufficient to 
the Reteivers ; ind, tenerally, &c. de. 
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_ What hath been ſaid concerning the Aſſigtna. 

tion of a Contract of Wadlet, if applied to the A 

Tranſmiſſion of 4 Dzcice of Adjudication, witt | 
- „„  almof 


t78 Concerning the Tranſmiſſion 
almoſt hold in every Particular : However, for 
farther Illuſtration of the Matter, 1 ſhall preſent 
you with a Conveyance of this laſt kind, made to 
one, who, in conſequence of a Proceſs carried on 
by the Creditors of the common Debitor, had ac- 
quired Right to the Lands adjudged by a Decree 
of Sale of the Lords of Seſſion; and in this Con- 
veyance I ſhall ſuppoſe the Eſtate to have been 
{old off, and purchaſed by Parcels. 


= Aſfienation to 4 Decree of Adjudication. 
| K Nov ALT Men, That J A, In regard Afs 
ter à Recital of the Grounds of the Adjuaua- 
tion and of the Decree itſelf, in the manner prece- 
dented by the Diſpoſition of an Adjudication' p. 123. 


the ſeveral Steps of the, Proceſs of Ranking and Sale 


are related as follows ] In the ſame manner, pur- 
ſuant to a Proceſs of Ranking and Sale commen- 
ced before the Lords of Seſſion by ſome of the 
_ Creditors of the ſaid B, (the common Debitor, 
the Lords by their Decree, bearing date, Oc. ran- 
ged and preferred theſe and the reſt of the Cre- 
ditors therein named in manner therein expreſſed: 
And in proſecution of the Action, the Lands and 
Eſtate above mentioned being expoſed to a pu- 
blick Auction, the ſaid Lords, by their Decree 
of Sale, dated, c. adjudged and awarded the 
above ſaid Lands and Barony of A, to pertain 
to C and the Heirs-male of his Body, which 
failing, to his other Heirs or Aſſignies after men- 
tioned, upon Payment to the Creditors of the a- 

| bove 


bove B, according to their Pre-eminence by the 
Decree of Ranking above rehearſed, or on Con- 
ſignation for their Behoot, of the Sum of — 
| $;ots Money, at the Term of Martinmas then next 
to come, with the Intereſt thereof from Whit- 
| /znday preceeding that Term, during the not Pay- 
ment or Conſignation; the Creditors, on the o- 
ther hand, being thereby bound, how toon they 
| actually obtained Payment of their reſpective Pro- 
| portions of the Purchaſe- money, to tranſmit their 
ſeveral Rights and Diligences in favour of this C 


and his above named, omni habili modo, in fo far 


as his particular Acquiſition ſtood therewith at+ 
Liected, and to grant abſolute Warrandice to the 
[Extent of the ſpecifick Sums they ſhould receive; 
to the end he might aſcribe his Poſſeiſion to any 
lone or all of theſe Rights, or to the Decree of 
Sale, as he had a mind: In conſequence of that 
Action, the Lords of Seſſion, by a ſecond Decree 
wot Sale, pronounced on the — Day of —, adjud- 
ged and ardained the Lands of B above deſigned, 
Iwith the parſonage and vicarage Tithes thereof, to 
pertain to D, his Heirs ox. Aſſignies, from and af- 
er the Term of Vhitſuuday in the Year One thou- 
land ſeven hundred and thirty two, upon payment 
to the Creditors, or on Conſignation for their Be- 
hoot, of che Sum of „ with the Intereſt 
hereof from the ſaid Term during the not Pay- 


rce being alſo bound to make over their particu- 
ar Rights and Claims in his favour in manner a- 
boye related: And in the Iſſue of the forementi- 

„ 
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ment or Conſignation; the Creditors by this De- 


oned 
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190 Concerning the Tranſmiſſion 
oned Action, the ſaid Lords by a third Decree, 


bearing dare, Cc. awarded and decreed the Houſe 
or Tenement of Land before deſcribed, wich the 


Pertinenks, to pertain to E and F jointly, their 
Heirs or Aſſignis, Oc. hs ſupra, | as the three 


Balance of three thouſand Pounds Few: 
aving at the ſame time given in a Liſt of 
T 


* , 


„„ 
F > 


hey up 
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dy rehearſed, a Scheme of Diviſion was drawn 


JJ ͤ EY YR or XX 
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up and approven of by the ſaid Lords; and by 
this Computation I the ſaid A am ſtated to draw 
the following Sums, viz. From the above C, as 
Purchaſer of the Lands and Barony. of A, and to 
whom the Balance remaining in the Factors 
Hands, and the Price of the Arrears of Rent due 


by the Tenantg, were appointed to be paid in; 


from him, I ſay, I am ftared to receive the Sum 


of —— ; and from the ſaid &, who hath now 
come in place of the above D, the Sum of —— ;. 


hd 


and from the ſaid E and , the Sum of 7. 


with the Intereſt of theſe Sums from Whitſunday 


One thouſand ſeven hundred and thirty two Years, 


and in time coming during the nor Payment or 


Conſignation, as the forementioned Scheme of 
Diviſion, with the Act and Warrant relative to 


it, do teſtify: Aud in regard that the ſaid C, &, 
E and F, have accordingly made payment of the 
reſpectiye Sums of Money allotted to me by the 
Computation above ſpecified, and of the Annual- 
rents thereof reſting at the time of the Date here- 
of, of which I hereby acquit them, their Heirs 
and Executors, for now and ever: Therefore, I 
| \ tay, Know all Men, That I have ſold, alienated 
and diſponed, and at this preſent ſell, Oc. all and 
| ſingular the Lands, Barony, 'Tenements and o- 
thers before denominared, in the following Man- 
ner, viz. all and whole the Lands and Barony of 
A, comprehending the particular Towns, Lands, 
Mills, Tithes, Manour- places and others above 

enumerated, in favour of the ſaid C and the Heirs- 


mile of his Body, which failing, of che other 


Heirs 


— 
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182 Concerning the Tranſmiſſion 1 

Heirs of Tailzie and Proviſion ſucceeding to him 
in the Eſtate of D, which alſo failing, of his Heirs 
or Aſſignies whatſoever; as alſo, all and whole 


the aforeſaid Lands of B, with the Houſes, Oc. 
together with the parſonage and Vicarage Tithes 
belonging to them, in favour of the ſaid G, as 
Ceſſionary to the aboye D, and to his Heirs or 
Aſſigns whatſoever ; again, all and whole the 
Houle or 'Tenement of Land above menxioned, 
with the Shops, Cellars, Gardens and Pertinents 
of it, lying and bounded in manner above reci- 
ted, in favour of the ſaid E and F jointly, their 
Heirs or Aſſignies, heritably, in all time coming, 
Further, I the ſaid A hereby make and conſtitute 
the {aid C, &, E and F, each of them for himſelf 
and his before namęd, in ſo far as concerns their 
reſpective Acquiſitions above ſet forth, my Ceſſi- 
onaries and Aſſignies, in and to the Decree of Ad- 
Judicatiqn before ſpecified, and Breviary thereof, 
with the whole Grounds and Warrants above writ» 
ten upon which it proceeded, and to the Sums of 
Money, Principal, Annualrents and liquidated Pe- 
nalties therein contained, with all that hath fol- 
lowed, Oc. as alſo, in and to the Rents, Reve- 
nues and Caſualties of the before mentioned Lands 
and Eſtate, of all the Crops and Years that have 
paſſed ſince the Date of the above ſaid Adjudica- 
tion, and in time coming, with all Action, Oc. 
LSourrogating, &c. With Power to them, in vir- 
tue of the aforeſaid Decree of Adjudication and 
this my Aſſignation of it, to obtain themſelves in 
veſted with the ſpecifick Subjects diſponed to them 
ä as 


tion, with the Subject- matter of ir, to the Ex- 
tent of rhe particrilar Surns paid in to me as above, 
and Intefeſt thereof from the time of Eviction, if 


| clated; that it ſhall be allowable for the forenas 
med Purchaſers to aftribute their Poſſeſſion, either 


| crees of Sale before narrated, and to make uſe 
both of this and that, either as feparate and di- 
ſtinct, or as cumulative and corroborative Rights, 
the one without ew to the other. La/th, 
| in regard that the 

| er Value than either of the other two Acquiliti= 
| ons, I have therefore, with Conſent of che other = 
| Purchaſers, delivered up to the ſaid C, with this = 
| Conveyance, the Decree of Adjudication above 
mentioned, and the Abſtract thereof, with' the 

| whole Vouchers of the Claim upon which it is 
| founded, ro be kept, Ec. on condition that they 
be made forthcoming to the ſaid &, E and F, at 

| every Seaſon when they ſhall necefſarily fequire 
them. | Regiftration, &c. | Se 


| Caution concerning them in general; and it is 
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as above; to upliſt and receive the Rents and Du- 
ties before aſſigned, and if need be, S. More- 
over, I bind and oblige my felt, my Heirs and 
Succeſſors, to warrant and maintain this Aſſigna- 


at any time hereafter the ſame ſhall happen, at all 
Hands, Cc. Furthermore, it is enacted and de- 


— 0 — - CALC oo” WW. +, 2 . 2 CS 
JING * _ - * - _— 1 — — 
8 8 2 9 > l ebe r ' a n 
- N 5 6 Fat, 2 = 4 7 We» te ko i, Sad”, af ee - g —— 
s 


to the prefent Deed of Alienation, or to the De- 


3 


arony of A is of far great- 


I ſhall conclude theſe Tranſtmiſſions with 4 


this; That they are affected by the Backbonds or 
other perſonal Obligations of the Cedent of rhe in- 
„ . complete 
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184 Concerning 1 the Tranſmiſſion 


complete real Right, provided Inhibition hath 
been uſed upon theſe Backbonds, or even, as the 
Law phraſes it, if the Matter is made litigious be- 
fore the Right is perfected in the Perſon of the 
Aſſigny; although ſingular Succeſſors are in no 


Danger from ſuch * . * other 


Terms. 


Thie T ranſmiſſion 6f Life ee bein 2 ſome- 


what analogons to that of incomplete real Rights, 
it may nor ſeem amiſs to claſs them ber in 
one and the ſame Tittke. 

For although Liferent- rights, when firſt con- 
ſtituted, require Infeftment to their Completion, 
15 the Liferentet being infeft, may trafiſmit the 

ight by a ſimple Aſfignation without Infeft- 
ment; becauſe the Liferent itſelf being a perſonal 
Servitude, neither needs, nor can admit of a ſub- 
altern Infeftment, the Aſſignation atone, whei 
completed by Poffeſſion, or rather by Intimation, 
eſtabliſhing the Conveyance effectually. Beſides, 
a Liferenter cannot ſubſtitute one in his Place di- 
rectly, becauſe the Liferent- right itſelf is incom- 
municable, and reſolves into a Right of an infe- 
tior Rank i in the Perfon of an Aﬀigny, giving 
only Power to uplitt and enfoy the Rents and 
Profits of the liferented Subjeck during the Ce- 
dent's Lifetime; in which reſpect it becomes 


mach the fame with the jus mariti belonging to | 
an Husband. This may appear more plainly by 
an Example. 


Aſrenati on 
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Affienation of a Liferent=right. 


; BE IT KNOWN to all Men, That I A Relict 
of the deceaſed B; Inaſmuch as by the Mar- 
and other Sides, of Date, c. I was provided in 
Liferent to the Lands of — with the Perti- 
nents; and was accordingly, upon the 

Day of, &c. infeft and ſeiſed in theſe Lands for 
the Term of my Lifetime, as in the above ſaid 
Settlement, and in the Inſtrument of Saſine rela- 
tive to it, at more length 1s contained: Aud in- 
aſmuch as C, upon the Reſult of a Proceſs of Sale 
commenced before the Lords of Seſſion, hath ac- 


3 


quired the before mentioned Lands, and hath in- 


ſtantly made Payment to me of a certain Sum e- 


which Sum he is hereby exonerated for now and 
ever: Have therefore aſſigned and transferred, 
and at this preſent, on the Condition aiter ſpeci- 
fied, aſſign, make over and transfer to the ſaid 


Farms and annual Profits of the Lands and o= 
thers above denominated, to which I am provi- 
ded in Liferent, as was ſaid, and that of the pre- 
ſent Crop and Year of God One thouſand ſeven 
hundred and thirty three, and in time coming 
during my Lifetime, with all Action and Suit a- 
nywiſe competent to me for the Recovery there- 
of; but alſo the Marriage Settlement and In- 
ſtrument of Saſine before related, and all the Ar- 
A S --- ticles, 


riage Settlement betwixt him and me on the one 


uivalent to nine Years Purchaſe of them, of 


C, his Heirs or Donataries, not only the Rents, 
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ticles, Clauſes and Contents of theſe Writings, 
in ſo far as they concern the Rents and Duties 
hereby paſſed over, with the Decrees of Mails 
and Duties, and whatever other Diligence hath 
followed or may follow upon them; ſurrogating 
and ſubſtituting the ſaid C in my full Right and 
Place of the Premiſes for ever: With Power to 
him and his above named, to uplift and diſcharge 
the Rents and Duties before aſſigned ; to prole- 
cute the Tenants and Poſſeſſors of the liferented 
Subjects, upon the Decrees already obtained or 
to be obtained againſt them, tor effectuating the 
Payment of theſe Rents; and in a word, to per- 
form the ſeveral other Acts of Adminiftration, 
with reſpect fo the whole Matter, I might have 
exerciſed my ſelf before the Time of the Date of 
this Alienation. Upon Condition however, that 
this Aſſignation prove no Bar to my Intereſt in 
the houſhold Pleniſhing and other moveable 
Goods of my deceaſed Husband, but that my 
Concern in theſe, as well as in the reſt of his E- 


ſtate mentioned in the aforeſaid Settlement, ſhall 


ſtill continue the ſame it was before the Date of 
this Aſſignation: Which Aſſignation, I the ſaid 
A engage my ſelf, my Heirs and Executors, to 
warrant, &c. Moreover, I have herewith deli- 
vered up to the ſaid C an Extract of the Marriage 
Articles before rehearſed, and the Inſtrument of 


Saſine enſuing upon them, to be kept and uſed 


by him and his above named as their own pro- 


per Evidences in time coming, | Regifration, &c. 
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The foregoing Specimen may be ſomewhat To 
luſtrated by that which follows. 


Aſrgnation of 4 Liferent Right, in a Caſe where the 


Repreſentative, for payment of an Annuity provi= 
ded to her in the Marriage Scitlement. 


: K Now ALL MEN, That IA Widow of B; 
Seeing, by the Contract of Marriage betwixr 
my deceated Husband and me, bearing Date, E9c. 
he became bound to provide me in an Annuity or 
| yearly Duty of one hundred Pounds Sterling, for 
the Term of my Lifetime after his Deceaſe, free 
of all Premiums or Deductions whatſoever, and 
to make Payment of it at two Terms in the Vear, 
| Whitſunday and Martinmas, by equal Portions, 
beginning the firſt Term's Payment at the Whit- 
ſunday or Martinmas ſubſequent to his Death, for 
the half Year's Annuity immediately preceeding 
that Term, with ten Pounds Sterling of liquida- 
ted Penalty for each Term's Failure foties quo- 
ties. And that upon the —— Day of laſt, 
there was a Decree given out at my Inſtance a- 
gainſt C, eldeſt Son and Heir apparent to the de- 
ceaſed D, Brother- german and Heir ſerved and 
retoured to my forenamed Husband, decerning 
him, on account of the paſſive Titles therein 
mentioned, to make Payment to me of the above 
aid Annuity of one hundred Pounds Sterling, 
ſince the Term of, Whitſunday in the Year One 
5 San © thouſand 


 Cedent had evitied the Heritage of her Husband's * 
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188 Concerning the Tranſmiſſun 
thouſand ſeven hundred and thirty, and in time 
coming during my Literime, and of the termly 
Penalties then incurred, or that ſhould afterwards 
become due through the untimely Payment of 
it: Aud that upon this Decree I raiſed Letters 
of ſpecial Charge to enter Heir, in agreeableneſs 
to which Letrers, having cauſed charge the aboye 
C to enter Heir in ſpecial to his deceaſed Father, 
in terms of the Act of Parliament, I atterwards 
commenced a Proceſs of Adjudication before the 
Lords of Seſſion, and in the Iſſue of that Proceſs 
obtained a Decree, adjudging from him the Lands 
and Barony of —— with the Pertinents, lying 
in the Shire of „as they were more fall; 
deſcribed in a Decree of Adjudication, dared, G. 
obtained by the ſaid deceaſed DP, in an Action a- 
gainſt E, (awarding to the Adjudger the fore- 
mentioned Barony, with its Pertinents, in pay- 
ment of the extended. Sum of , and the An- 
nualrents of this Sum from that 'Time forward 
during the not Redemprion,) and appropriating 
theſe Lands, with this laſt Decree, the Sums of 
Money, Principal, Annualrents, and liquidated 
Penalties, contained in it; and the Claims and 
Warrants upon which it is founded, to me, my 
Heirs or Aſſignies, in payment of the Arrears of 
my Annuity refting at the Term of Martiumas in 
the Year One thouſand ſeven hundred and thirty, 
with the termly Penalties then incurred through 
the untimely Payment of it, extending in all ro 
the Sum of , and the Annualrents of this 


accumulated 1 thenceforth during the 


nor 
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not Redemption; as alſo, in Payment and Secu- 
rity of the above ſaid Annuity itſelf, and the 


| termly Penalties, if incurred, as they afterwards 


fall due from one 'Term to another, till the time 


of my Death, and that beſides the Compoſition 
| to the Superiors, and the Expence of the Infeft- 
| ment to follow upon the Adjudication; as in m 

| laſt mentioned Decree, dated, Ec. in the Ab- 
| ſtract of it, recorded, c. and in the other Wri- 
| tings above rehearſed, ar more length is held 
| forth: And alſo ſeeing F hath made Payment to 
me of a certain Sum equivalent to thoſe hereafter 
| aſſigned, of which I hereby acquit him, his Heirs 
| and Executors, for ever: Know all Men, I ſay, 


That, for theſe Reaſons, I the ſaid A have ſold 
and transferred, and at this preſent ſell and 


| transfer to the ſaid E, his Heirs or Aſſignies, not 
| only the before mentioned Annuity or yearly 


Duty of one hundred Pounds Sterling, to which 
I was provided by the Marriage betore expreſ- 
ſed, of all the Years and Terms hitherto remain- 
ing unpaid, as well as in time coming during my 


Litetime, together with the termly Penalties ac- 


eruing due through the untimely Payment of it; 


bur alſo, the above mentioned Lands and Baro- 


ny of „ with the Pertinents, as they are 
more fully denominated in the Decrees of Adju- 


dication before related, and all Right and Title 


whatever, which I either have or anywiſe can 
challenge to the above ſaid Barony, or any Part 


ol it, in time coming. Moreover, I hereby aſſign 


and make over to the ſaid J, and his above na- 
7 f N med, 


| deceaſed D, and appropriated to me as above, 


190 Concerning the Tranſmiſſion, &c. 


med, the extended Sum of ——, and the An. 
nualrents thereof bygone and in time coming, 
mentioned in the Adjudication obtained by the 


with that Decree itſelf, the Vouchers and Claims 
upon which it proceeded, and all that hath fol- 
lowed or may follow upon it; and alſo, the Con- 
tract of Marriage already rehearſed, the Decrees 
of Conſtitution and Adjudication enſuing upon ir, 
with the whole Clauſes, Articles and Contents of 
theſe Writings any wiſe conceived in my favour, 
and all Action, Cc. ſurrogating and ſubſtituting 
the ſaid F in my full Right and Place of the Pre- 
miſes for ever: With Power to kim and his a- 
foreſaid, in virtue of the Adjudication obtained 
by the above D, or of that obtained at my own 
Inftance, and this my Aſſignation of both, to 
procure themſelves veſt and ſeiſed in the fore- 
mentioned Barony of —— ; to intromit with and 
uplift, and, if needful, to ſue for the particular 
Sums above aſſigned; to grant Acquittances and 
Renunciations upon Payment, which thall-be ſut- 
ficient to the Receivers; and generally, to do e- 
very thing elſe concerning the whole Matter I 
might have done my felt before the granting of 
this Aſſignation: Which Aſſignation, &c. | Clauſe 
of Warranty. | Furthermore, L have herewith de- 
livered up to the ſaid F an Extract of the Con- 
tract of Marriage, with the whole other Wri- 
tings above narrated, to be kept, c. Regiſtra- 
lion, &c. | | | | 314 £55 200 
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Concerning Charters by Progreſs, or re- 
newed Diſpoſitions of the Fee. 


» » & 0 


rAvING in the foregoing Titles diſcours 
ſed you of the Riſe and Progreſs of Fees, 
18 I am in this to take a View of the Wri- 
tings chat are requiſite towards the Accompliſh= 
ment and Perfection of ſubaltern Tranſmiſſions of 
them. The Writings I aim at are, thoſe grant- 
ed by Superiors upon the Renewal of Inveſtitu- 
res; ſuch as, Charters of Reſignation, of Confire 


8 * 
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nation, and of Adjudication, 
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NN Of Charters of Reſignation. a N 
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ITY 7 Here Lands or other Hereditaments are 
paſſed over by a Deed of Alienation, con- 
taining a Clauſe of Infettment, 2 me and de me 
ſeconded with a Procuratory of Reſignation an 
Precept of Safine, the Receiver of ſuch a Right 
may complete the ſame either by Reſignation or 
(Confirmation as he hath a mind. If he makes 
N Choice 
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in the next Place, upon Payment of the Compo- 


and recorded in the Books of Exchequer, and at 


x92 Concerning Charters by Progreſs. 
Choice of the former, the firſt Step is to mak 
Reſignation, which, if the King is Superior, | 
made to the Barons of Exchequer, by the fyn 
bolical Delivery of a Pen, given by the Reſigne 
himſelf, or by ſome other Perſon having a Procy 
Tatory from him for that Effect. This Formali 
ty is performed in Preſence of a Notary, whe 
reduceth the whole Solemnity into the Form d 
an Inſtrument, called an Inſtrument of Re/ignation 
Upon this Inſtrument, a Signature of Retignation 
drawn up and marked by a Writer to the Signe 
is preſented to the Barons of Exchequer for 
Warrant to expedite the Infeftment ; and if rhey 
find the Signature conformable: to the forme 
Charters,” they paſs it accordingly. The Part 


ſition for his Entry, gets the Signature caſherec 


terwards returns it to the. Writer that formed it 
who iſſues out a Precept under the Signet (Where 
by the way, the Signature is left) directed to the 
Keeper of the Privy Seal; and he, in obedience 
to this Precept, forthwith directs another Precept 
under that Seal to the Keeper of the Great Sea 
and records it in the Regiſter of the Privy Seal 
retaining the Precept under the Signet for hi 
Warrant. On Sight of this laſt Precept, the Di 
rector of the Chancery draws up a Charter 0 
Reſignation agreeable to the Subſtance of thi 
Signature and Precepts, and records it in the Re 
giſter of the Great Seal, which is appended to | 
by the Keeper of that Seal, who retains the Pre 
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Conternins Charters by Progreſs. 193 
© cept under the Privy Seal as his Warrant; and 
purſuant to this Charter the Relignarary takes 
$aline. N 8 RE: 

But if the Superior is a Subject, the Diſponef of 
his Proctor makes Reſignation to him, or to one 
commiſſioned by him; and the Diſponee, on 
payment of a Year's Rent, obtains a Charter, 
upon which he takes Saſine without more ado: 
However, though the Barons of Exchequer never 
refuſe Reſignations by the King's Vaſſals, nor 
Confirmations to them, a Superior cannot be 
compelled to receive a ſingular Succeſſor claim 
ing Right any other way than by Adjudication, 
even though the Dedimus in the original Grant 
bears to the firſt Vaſſal and his Aſſigns. Thence 
tir is, that upon his Refuſal, the Purchaſer ordis 
narily takes a Bond from his Author for a Sum 
equivalent to the Price, and by adjudging the 
Lands for Payment, obliges the Superior to re- 
ceive him in the ſhape of an Adjudger. | 
= The ultimate Step in theſe Refignations tend- 
ing to the Completion of the Right, is, the Res 
Fgiſtration of the Inſtrument of Saline enſuing up- 
on the Charter; but in a Reſignation ad rema= 
nentiam, proceeding upon a Ditpoſition to the Su- 
perior, the laſt Step is, the Regiſtration of the 


JB Inftrument of Reſignation itſelf, which denudes 


the Vaſſal effectually, and conſolidates the Pro- 
perty with the Supertority, without the Solemni- 
ty of a new Infeftment. 


Thus far concerning the Method practiſed in 
N 1 bring 


a — — ID * 
* 8 - * 4 — 1 * 2 * — 2 2 
- b. > 4 So SIN © Ira) $i hag; * hy ke? - - F 
22 K * * 8 5 T 
* * * * " - — L 


—.— 


TE 
2 
N 

— 


— —— — . 


— — —ä— 
po — 
— — — 


= * * = 
" — — * — —— . — — > A Br ES 
g 7 — — CEL * 5 —— r FS 2 4 
ä——à y — — —— 2 — — — 2 1 2 r 4 , 
4 E GE na So rr . - = —— — 
* «th. 7 G > * 6 - : > * oo * 1 —— * 


—— — ͤ —à6— 
Cape © —— —-— ot * 


3's TED Ps ob 
2 — > 


— 


— — , - —_ _— 
k Ne — 


— — — — 2 8 
* 0 dag 4 
1 


— K 2 - ' — — * 0 2 FLY 
Dl: GR IDE Pe e n = * - 


194 Concerning Charters by Progreſs. 

bringing about the Eftabliſhment of real Rights 
by the renovatory Settlements I am here men- 
tioning, whether they are granted by the King 
or a ſubaltern Superior. In the ſequent Parts of 
this Title I ſhall decline to medle with Charters 
from the Sovereign, for the ſame Reaſon that was 
given for it in treating of original ones, and ſhall 
content my ſelf with Specifications of thoſe 
granted by, Subject-ſuperiors ſolely. TI begin 
with ET. ae 


A Charter of Reſignation on the Surrender of Lands 
fold irredeemably, varied according to the uſual 
Occurrences throwing up in Grants of this kind. 


O MNT Bs hanc chartam viſuris vel perlectu- 
ris, ſalutem: Vobis notum facimus, nos & 
terrarum & aliorum cum pertinentiis poſtea ſcri- 


ptorum, dominum, pro certa pecuniæ ſumma, 


nobis in compoſitionem a B perſoluta, dediſſe, 
conceſſiſſe & diſpoſuiſſe, & per hanc chartam, 
eidem B, (a) heredibus ejus aut ceſſionarlis qui- 
buſcunque, in hereditatem ſine reſumendi faculta- 


te, dare, concedere, diſponere, & pro nobis & 


ſucceſſoribus noſtris, perpetuo confirmare, omnia 


& ſingula, Oc. ¶ Inſerende hic terre aliaque diſpo- 


ita 


(a) F the Inveſtiture is renewed to the Reſignatary himſelf. 
But (ay, eidem B literis aſſignationis modo poſtea dicen- 
do jus habenti, it is renewed to his Aſſiany. And ſay,.— 
eidem B defuncto patri D h redi deſervito & retornato, if the 


Ch urter is granted to his Heir getting Right by Service and Re- 


vou. 
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fita prout in diſpoſitione habentur, tunc pergendum | 
cum omni jure & titulo, que nobis ex hiſce ter- 
tis, aut ex earum obventionibus, quovis modo 
competunt (a). Ouæ quidem terre & alia mo- 
do narrata, ad C antea pertinebant, a quo, per 
procuratorem ſuum in hunc finem, per poteſtatem 
procuratoriam in diſpoſitione, data, &c. in gratiam 
B, & ejus ſucceſſorum ab illo conceſſa, conſti- 
tutum, apud Edinburgum, die menſis R i 
anno Æræ Chriſtiane milleſimo ſeptingenteſimo R 
triceſimo tertio, in manus noſtras legitime reſignata [ 
fuere, in favorem illius B, heredum ejus ſive ceſ- 
ſionariorum, ut its novum in debita forma infeo- 
famentum, hereditarie, ſine redemptionis facultate, 
in iiſdem fieret: Sub hiſce tamen legibus & con- 
ditionibus, Sc. | $i ſub conditionibus conceditur 
tranſmiſſio, hic inſerendæ ſunt; ſin autem nulle ſint, 
prætermittatur hæc clauſula, & in utrovis eventu ſic 
Poſtea procedendum\ ut authenticum illius reſigna- = 
tionis inſtrumentum, a D Notario perfectum, la- = 
tius tenet (). Tenende autem de nobis & ha | 
| 1 35 bendæ 


(a) It is worth the noticing, that the diſpoſitive Clauſe ought 
always to be regulated by the Inſtrument, or rather by the Pro« 
curatory, of Reſignation upon which the Charter proceeds, what- 
ever is the Nature of the Writing wherein it is contained; and 

while one takes this for his Rule, he can hardly go wrong ; 
whereas if the (harter is drawn up diſconform to the Procura- 
tory, it will in ſo far be ineffectual againſt thoſe who may hap- 
pen to derive Right from the Reſigner by a ſingular Title. 
(*) The modus vacandi or Quzquidem, as it is called, ſhews- 
ing how the Fee returned to the Superior, is variouſly expreſſed, 
according to that particular Method by which it actually revert- 
ed; whether it was by the voluntary Reſignation of the firſt 

| | ER Vaſſal, 


2 
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bendz ſunt he terræ & alia ſuperius recitata, a 
gicto B heredibus ejus & ſucceſloribus, Ec. | Hoc 


6— — * 


— — 


Faſſal, by his Baſtardy, or through the Failure of an Heir ty 


repreſent him, in which two laſt Caſes (and until of late, in 


zhe Caſe of Forfeiture alſo) the King being called to the Succeſſion 
in right of his Prerogative, preſents a Donatary to the proper Su- 
perior in his Vaſſal's ſhzxad. If the Fee returned the firſt of theſe 
ways, namely, by the Surrender of the prime Vaſſal, Inveſitturz 


may be reaſſirned either to the Acquirer himſelf, and then the 


Quzquidem is expreſſed as above; or it may be given to his Aſ> 
f'gay, deriving Right to the Deed of Alienation before Reſigna- 
tion 15 gag by the Cedent: And in that Caſe it is written thus, 
—— 942 terre & alia jam enumerata, ad C antehac attinen- 
tia, ab illo in D heredum ejus & aſſignatorum gratiam, per 
dilpoſiiionis literas in id ipſum perfectas, datass ., erant 
alicnata, ut in hiſce literis, reſignationis procuratoriam aliaſ- 
que clauſtilag complectentibus, videndum : Eodem modo, præ- 
nominatus D, per literas ſuas aſſignatorias, datas ——, deſi- 
gnato B & ſuis, omnes & ſingulas terras aliaque prædicta & 
poſtea dicenda, tranſtulit & alienavit, quos, ſcriptis harum 
terrarum & evidentiis, ceſſionarios ſuos conſtjtuit, præſertim 
diſpoſitioni 133 iiſdem a C conceſſæ, reſignationis pro- 
curatoriæ, & aliis omnibus inibi inſcriptis clauſulis, modo in 
eadem aſfignatione plenius narrato: Simili modo, terræ atque 
alia vendita, cum pertinentibus, ah eodem C, per procuratorem 
ſuum, hoc mandato, in diſpoſitione ab eo in gratiam D con- 
ceſſa, oneratum, nobis legitime reſignata fuere, in favorem, 
Se ut eorundem novum ficret infeofamentum illi B jus ut præ- 
fertur habenti, & heredibus ſuis aut aſſignatis quibuſcunque; 


ut in authentico de hac te inſtrumento, ſub manu E Tabellio- 


1s, dato ——, habctur. 


If the Purchaſer die before Reſignation is made in his favour, 


his Repreſentative acquiring Right to the Procuratory by a ge- 
weral Service, may complete the Alienation the ſame way his 
Predeceſſor might have formerly done it. When the Inveſiiture 
75 renewed to one under this Character, the modus vacandi is 


zn this Form: =»— Que quidem terrz, exc. ad C prius perti- 


nuerg, & in gratiam defungi D jamjam deſignati, heredum 
Fables Ab hy ejus 


JJC ˙ ES £2 ou. th 


9 . 
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ph illo facta, de dato =—, inſcriptam, eo nomine conſtituit, 
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| 31 loco, tenendi genus inſeritur, per autoris infeofa- 


menta ordinandum, & tum ſcribendum | in feodo & 
EE: here- 


— 


ejus & aſſignatorum, bereditarie, ſine redimendi facultate, per 


| liccras diſpoſitionis, datas , ab illo alienata fuere; ut 


hæ literæ, reſignationis procuratoriam & alias clauſulas haben- 
tes, latius tenent: Quæque etiam terræ, & alia deſcripta, ab eo- 
dem C, per ejus actornatum, in id ipſum, per literas procuratos 
rias in hac diſpoſitione complexas, ordinatum, apud Edinbur- 
gum, — die menſis, exc. nobis refignata fuere; ad novam 
inveſtituram perficiendam præfato B, heredi generali defuncto 
patri ſervito & retornato, & hoc modo jus validum prænar- 
ratæ diſpoſitioni, & inibi inſertæ reſignationis procuratoriæ, & 
rerris aliiſque per hanc alienatis habenti, & hujus B heredibus 
ſiye ceſſionariis quibuſcunque, hereditarie, abſque retroven- 
dendi pacto; ut authenticum inſtrumentum a D Tabellione con- 
fectum pleniſſime teſtadpu. | 
Again, if the Purchaſer die after Reſignation is made in his fas 
vour, and before he hath obtained a Charter from the Superior, 
the Inveſtiture in that Caſe may ſtill berenewed to his Repreſenta- 
tive; but then the modus vacandi is in this Form: QM terre, 
exc. olim attinebant ad C, per cujus advocatum, in diſpoſitione 
data —, ab illo, defuncto D heredibus ſuis & ceſſionariis, per- 
fea, in bunc finem conſtitutum, nobis per fuſtem & baculum 
ut moris eſt, reſignata fuere; eo conſilio, ut deſignato D ſuiſ- 
que nova in eiſdem daretur inveſtitura, hereditarie ſine rever- 


ſione, in forma debita & conſueta; ut ratum hujus facti inſtru- 


mentum a B Tabellione ſcriptum, datum — „ fuſius tener: 
Quibus diſpoſitionis literis, terris & aliis per has tranſiniſſis, & 
reſignationis inſtrumento inde ſecuto, præfatus B filius & he- 
res defuncto patri ex lege agnitus, & in Cancellariz libris pro 
tali relatus (ut per ſervitii retornatum, datum, ec. patet) in- 
dubitatum habet jus. 8 I 70 

And if the Reſignation proceeded on the Procuratories contains 
ed in two or more ſeparate Diſpoſitions, it is in this Form. 


Qua quidem, terræ & baronia de A, terras aliaque memorata 
complectens, olim ſpectabant ad C, & per actornatum ſuum, 


quem per poteſtatem procuratoriam in diſpoſitione prædicto B 
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aliis reſignatis, præfato B & ſuis in forma debita concederetur; 
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hereditate in perpetuum, per omnes ſuas metas & 


limites, prout in longum & latum tendunt, & 
cum 


cut 
cul 
luc 


in manus noſtras apud, &c. ad legem & praxin diutinam re. 
ſignatæ fuere: Er quæ terræ de B, cum pertinentiis, diſpoſitz, 
ad D prius pertinuerunt, & ab illo per procuratorem, exc. loco 
& tempore prædictis nobis etiam debite reſignatæ erant, in fi- 
vorem, & ut noya inveſtitura in hiſce terris, baronia, mola & 


ut in inſtrumento ab E Notario publico ſuper has reſignationes 
facto, videre eſt. EE. e 

When Lands held of a Subject fall to the King by Baſtard), 
or as ultimus heres, his Majeſty is under a kind of Neceſſity to 
preſent a Donatary to that Superior, to ſupply the Plate of his 
former Vaſſal; becauſe the Sovereign himſelf cannot be the Vaſſal 
of any of his own Subjects. Charters getting Birth from a Let. 
ter of Preſentation by the King, differ in nothing from thoje that 


have their Origin in a voluntary Ac of Reſignation, except in Ml rit 
the modus vacandj, which, if the Lands became vacant by the dit 
VaſſaPs being born a Baſtard, and deceaſing without lawful I. re 
fue of his own Body, is mentioned thus: =—— Qu terre, ec. di 
cum pertinentiis alienatæ, antea fuere C, qui nothus, & in ha - m 
rum terrarum feodo fine legitimis ex ſuo corpore procreatis he. re 
redibus, mortuus, eædem per hujus Regni leges, & inhærentia . o1 
coronæ privilegia, in manus ſupremi Domini noſtri Regis per- a 
venere; qui per literas ſuas nominatorias, ſub ſigillo quadran-¶ ea 
tali, quod magni ſigilli teſtimonium vulgo nuncupatur, nobis in N ct 
effectum infra memoratum inſcriptas, eundem B, heredes ejus tie 
& ceſſionarios, nominavit & obtulit, hereditarios nobis in hiſce ¶ tu 
terris tenentes & vaſſallos, prioris tenentis noſtri C loco, cujus a- 
baſtardiæ cauſa, & fine legitimis ex corpore ſuo procreatis he» ni 
redibus mortis, terræ hz in manus Regias, ut dictum eſt, ceſ- ri 
ſerunt, ut in hiſce literis præſentationis, datis, c. latius reci- ta 
tatur. a fa 

But if the Right of Succeſſion fell to the King as ultimus heres, n 
it is mentioned thus: - Que terræ, Ce. ut dictum Uiſpo- m 
ſitæ, prius ad C pertinebant, & illo, nullis poſt ſe relictis qui ni 
in hiſce terris jure ſanguinis ſuccedere poſſent, mortuo, jus ſuc- el 


ceſſionis in iiſdem, in S. D. N. Rege, virtute regiæ ſuæ præro - ta 
| 8 7 gauyZzz 
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cum omnibus ſuis juribus & privilegiis quibuſ- 
cunque. Keddendo inde quotannis, nobis & 
ſucceſſoribus noſtris, Sc. | Hic diſtindte — 
*** EO. ſunt 


— 
* 


ſite, I gativæ, & per leges & diuturnam regni uſitatam praxin eſt ter · 
loco minatum : Et Dominus Rex per literas ſuas præſentationis, ſub 
n fa. WW figillo quod magni ſigilli teſtimonium eſt, nobis in effectum 
la & poſtea narratum adſcriptas, eundem B, heredes ejus & aſſigna- 
tur; ¶ tos nominavit, hereditarios nobis in hiſce terris aliiſque —_ 
ones Ml repetitis, tenentes & vallallos futuros, loco C prioris noſtri 
: vaſſalli, cujus deceſfus, ut præfertur, ratione, jus ſucceſſionis in 
rdy, idem, Regi modo prædicto devolutum eſt; ut in hiſce literis, 
'y % datis, ec. plenius habetur. | s xy oO 
%- The Charter ſometimes contains a Clauſe de novo damus, 
2% (diſponing the Fee as it were by an original Right. This Clauſe 
Let. takes place immediately after the modus vacandi, and uſeth to 
hat be very fully expreſſed, thus: Præterea, per hanc chartam, plu- 
t in ribus & gravibus de cauſis, de novo dedimus, conceſſimus & 
the diſpoſuimus, ficuti eidem B, heredibus ſuis & aſſignatis, in ge- 
% reditatem abſque redimendi poteſtate, de novo damus, conce- 
Sc. dimus & diſponimus, omnes & ſingulas terras, villas, decimas, 
ha: molas, terras molendinarias, & alia generatim & ſpeciatim infra 
he · recitata, ſciz. ¶ Reperendæ hic terre & alia diſpoſita] una cum 
ntia omni jure & titulo, ad nos, heredes aut ſucceſlores noſtros, quæ 
per- aut pertinent aut pertinere poſſunt, vel in ipſas terras, vel in 
ran - earum cenſus, ratione wardz, non-introitus, maritationis, eſ- 
sin chetæ live ſimplicis five uſufructuariæ, recognitionis, diſclama- 
ejus WT rionis, purpreſturæ, infeofamentorum ſervitiorum ſeu retorna- 
iſce tuum reductionis, totius aut majoris feudi partis alienationis, 
jus aut per priorem vaſſallum ob non ſolutum canonem amiſſio- 
he. nis, ob non confirmata infeofamenta, aut propter clauſulas ir- 
cel- WT ritantes aut reſolutivas in recentibus five antiquis rerum diſpoſi- 
eci- tarum infeofamentis narratas, ullamve aliam ob clauſulam ſeu 
factum quodcunque hujus thartz datam præcedens; iiſdem o- 
res, mnibus, omnique alia actione, quæ nobis aut noſtris in præ- 
po- miſſis competunt, in gratiam deſignati B & ejus ſucceſſorum, 
Jui nunc & in perpetuum remiſſis, & habita hac renunciatione tam 
uc- efficaci & in omnibus valida ac fi ſpecialiſſma foret, generali- 
ro- IM ati huic indulgendo in æternum. 
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ſunt præſtationes, modo quo in proxima autoris char- 
ta habentur, in qua, ſi preſtationes generalibus de- 
ſeribuntur terminis, ſatius eſſet eaſdem de prima in- 
veſtitura verbatim tranſcribere, tunc inſerendum | pro 
omni alio onere aut preſtatione, quæ hiſce de ter- 
ris aliiſque prius enarratis, in futurum a nobis ex- 
igi poterit aufequir (a). Inſuper, vobis —— 
& veſtrum cuiliber, Balivis noſtris 
ad 


7 


— 


(a) There is one Circumſtance particularly that operates a Change 
in the Stils of the Reddendo, which is too material not to be con. 
ſidered; and it is this, that the Fee is ſometimes reſigned to the 
Superior, on purpoſe that the Tenure may be converted from one 
kind to another; as, when the Holding, being ſimple, is to be 
changed into Taxt-ward; which is done by adjetting the follow. 
ing or ſome ſuch like Clauſe to the Foot of the Reddendo : =—— 
Proviſum autem & concordatum eſt, quod etfi terræ, baronix 
& alia, cum pertinentiis, prædiſpoſita, in noſtras aut ſucceſſo. 
tum noſtrorum manus in poſterum devenerint, five wardæ 
five non · introitus ergo, memorato B ſuiſque eadem poſſidere, 
reddituſque & proficuas earundem recipere, quoad in horum 
alterutro poſita ſunt ſtatu, licitum erit; pro ſoluta nobis & no- 


ſtris quotannis, ad duos anni terminos, feſta ſciz. Pentecoftes 


& Sancti Martini, per æquas portiones, pro warda, mo- 
netæ Scoticæ ſumma; ob non introitum, & ante & poſt actio. 
nem declaratoriam, ſimili ſumma; ad cujuſque heredis introi- 
tum, tanta; ad cujuſvis heredum maritagium quoties occur. 
ret, ſumma ; & ſumma — quotannts, pro eſcheta uſu- 
fructuaria memorati B aut ejus dictorum quandoeunque ceci- 
derit, durante ejus vita cujus eſcheta in manus noftras ceſſura 
eſt: Quas caſualitares per hanc chartam taxavimus, & frxas & 
certas ut præfertur reddidimus; diſponimus ſimul, noſque & 
ſucceſſores noſtros diſponere obligamus, omnes caſualitates war - 
dz, non - introitus, relevii, maritagii, aut eſchetæ uſufructua - 
riæ quotieſcunque acciderint, cum omni ex iis proveniente 
commodo, in gratiam B & ejus ſupradictorum, ob ſolutos hoſ- 
ce liquidatos redditus in eventibus modo recitatis; etiamſi ter- 
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Conterning Charters by Progre/F. %ot 
Jad finem poſt dicendum conſtitutis, ſalutem: Po# 
vifam hanc chartam, ſaſinam five poſſeſſionem, a- 
ctualem, realem & corporalem, prænominato B, in 
omnibus & ſingulis terris, baronits & aliis prius e- 
numeratis, quæ omnia pro repetitis habentur, illico 
Wexhibere vobis mandamus; ſibi, vel actornato ſuo, 
paucillum terræ & lapidis de ſingulis hiſce terris 
deſumptum, & alla poſſeſſionis fymbola uſitata, 
tradendo; & hoc nul lo modo omittendum: Quem 
Win finem, vobis aut veſtrum cuilibet plenam com- 
mittimus poteſtatem. In quorum teſtimonium, 
Whane chartam (ex chirographo D. Signeto Regio 
WScribz) apud | Edinburgum; — die menſis 
: —, anno poſt Chriſtum natum milleſimo ſe- 
ptingenteſimo & trigeſimo tertio, ſignavimus & 
ſubſcripſimus, præſentibus E & F. 


Among ſuch other renovatory Grants, as may 
ſeem to preſent themſelves to our View in this 
ont - G es; 


ie 4 8 4% . F . x 8 , " . 
\ == x . iy * 5 7 +. + &..% : » * 2 * # 
8 * b. 4 1 8 1 "I 


Wrz & alia refignara' a deſignato B & autoribus ſuis, wardæ & 


relevii ſervitio, ob ſoluta & præſtita redditus & ſervitia hiſce 
tenendi modis aſſueta, prius tenebantur, ut in chartis aliiſque 
inveſtituræ ſcłiptis in horum gratiam factis plenius recitantur: 
MNutavimus etiam, & per hanc chartam, priorem tenendi for- 
mam & naturam, ex ſimplici in taxatam guardam, vertimus & 


mutamus ; quod tenendi· genus fore, quo terræ & alia præinſer- 


ta in futurum habenda ſunt, declaramus. Ulterius proviſum 
eſt, quod non obſtante præſentium tenore, heredi apparent 
& ſueceſſoribus ejuſdem B, etſi pro tempore minoribus, ſeipſos 
ſervitos & retornatos, & poſtea in terris & aliis præfatis, de no- 


bis & ſucceſſoribus noſtris modo præmiſſo tenendis, infeodatos 


& ſaſitos obtinere licebit, cum quo, & ornnibus aliis ex talis 
ſervitii genere procedentibus commodis in perpetuum diſpen- 
| favimus, ? | EEC 
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202 Concerning Charters by Progreſs. 
Seckion, the moſt ' conſiderable are thoſe which 
proceed upon the Reſignation of Wadſet-lands, 


Rights of Annualrent, and Lands 1 over for 
the Relief of o one's pagers ol 


1. 8 Charter on 4 the Ref 2 1 22 


0 Mr A1 Bus hanc chartarh viſutis vel audituris, 
notum fit, me A, terrarum & aliorum infra 
ſeriptorum dominum, dediſie, Sc. B, & ſponſæ 
ſuæ C, ac diutius ex illis viventi, in conſunctun 
feodum & redditum viralem, & legitimis ex iis 
natis aut naſcendis heredibus, quibus deficienti- 
bus, ejuſdem B heredibus alteris aut ceſſiona- 
riis quibuſcunque, in hereditatem, redimenda 
tamen modo poſtea dicendo; omnia & fingu- 
la Inſcribuntur hic terræ, aliaque, ut in contra- 
au habeatur. } uz quidem terræ, & alia modo 
nartata, olim attinebant ad D, & ab illo, & a 
ſponſa ſua E, jus in eadem habente, mutuo cum 


conſenſu, & i invicem alterius factis aſſentientibus, 


per procuratorem, (cui id ipſum, in oppigneratio- 
nis contractu, inter eundem P ſuamque ſponſam 
ex una, & B ejuſquè ſponſam ex altera parte ini- 
to, de dato, &c. erat mandatum) mihi, apud 
— — die menſis, Ec. reſignata fuere, 

in gratiam, & ut novum in iiſdem concederetur 
infeofamentum, deſignato B, ſponſæ ſuæ, & eo- 
rum prædictis, modo quo. dictum eſt, debita in 
forma: Redimenda tamen, dummodo ſolventur, 
eidem B, £Jus conjugi, eorumque præfatis, prima- 
ria ſumma „& ali quidam nummi in eo- 
em 


e ee r e og 9 Aa. 
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dem inſeripti contractu, modo quo in hoc recita- 
tum, ut in authentico, eo referente, inſtrumento, 


ſub manibus F Notaril publict latius exprimitur. 
Quæ que ſimul terræ & alia, Cum pertinentiis, ſu- 


perius repetita, tenenda ſunt & habenda ab eodem 
, Uxore C, eorumque ſæpefatis, quibus defici- 
entibus, ut præfertur, de me & meis, in feudifir- 
ma ſive emphyteoſi, feodo & hereditate, donec 


flat redemptio, cum omnibus ſuis juribus, utilita- 


tibus, & privilegiis quibuſcunque. Reagent tamen 


| 1nde per annum, mihi & ſucceſſoribus meis, feu- 


difirmas, aliaque debita, ſervitia & præſtationes, 
in memorati D autorum in hiſce terris inveſtituris 


narrata, pro omni alio onere inde, donec redi- 
muntur, exigendo. Preterea, vobis, Cc. volo & 


jubeo | Inſerendum hic ſaſing preceptum, forma com 
muni, | ſub reverſione autem ſemper, modo a 


Fes In quopam fidem, Ge. 
2. | Charter on the Ref ignation of an Ainuatrent. 


Ob: 1BUS & ſingulis, i in quorum manus per- 
venire poterit hæc charta, ſalutem. Nove- 
ritis me A, terrarum & aliorum inferius ſeripto- 
rum, ex quibus redditus annuus ſubinſertus capi- 
endus eſt, dominum, dediſſe, Sc. & per hanc 
chartam dare & concedere B, heredibus ſuis aut 
ceſſionariis, hereditarie, 1 modo infra dicendo re- 


vertendum, totum & integrun: redditum annuum 


aut quemvis annuum redditum, primariæ 
ſummæ 
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per hujus regni leges congruentem, 
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tecoſtes & Sancti Martini, per æquales partes, ca- 
piendum, ex omnibus & ſingulis | Terre & alia, 
ut in hereditaria narrantur obligatione, hoc in loco 
inſerenda,] aut ex quavis earum parte, vel ex red- 
ditibus, cenſibus aut firmis eorundem. Oſiæ ter- 
r & alia, in hereditatem attinebant ad C, eadem 
a me domino tenentem; Quique redditus annuus, 
ex hiſce terris capiendus, ab illo, per. actornatum 
ſuum, in hunc finem, in obligatione hereditaria, 
rats B ab illo conceſla, data, c. conſtitu- 
tum, mihi reſignatus eſt,” in gratiam, & ut detur 
nova inveſtitura, deſignato B, heredibus ſuis aut af- 
ſignatis, hereditarie, ſub revertendi facultate, mo- 
do quo in præfata obligatione narratum eſt; ſicut 
authenticum, ſuper hanc rem, ſub manu G publi- 
ci Notarii, factum inſtrumentum, datum, Ec. te- 
net. 'Tenchunt autem annuum hunc redditum ille 
B & ejus ſucceſſores, de me meiſque, in libera al- 


ba firma & hereditate, cum omnibus libertatibus 


ac privilegus,-dum redimatur. Reddito inde quot- 
annis, mihi & meis, a B & ſuis, monetæ Scoti- 
C denarls, ſuper terrarum ſolum, ad Pentecoſtes 
feſtum, albæ firmæ homine, dummodo petatur; 
pro omni alio onere quocunque. Porro, vobis, &Sc. 
præcipio & mando, quod illico viſis præſentibus, 
hereditarium ſtatum & ſaſinam, totius & integri 
prefati : annui redditus , dicto B tradatis, & 
{1 variari acciderit uſuram, talis annuitatis, prima- 
riæ ſumme ——-, per regni leges pro tempore 
congruentis, ad dictos terminos, per æquales por- 
riones, de terris & aliis ſupra deſignatis, aut ex 
aliqua « earundem parte, aut ex cenſtbus earum & 

reddiribus 


* 
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redditibus paratioribus, capiendi; per paucilli ter- 
x2 & lapidis ex hiſce tetris deprompti, & num- 
mi inſuper denarii, ut moris eſt, eidem B vel ſuo 
certo actornato, præſentiùm latoribus, traditio- 
nem; idque nullo modo omittatis, Sc. Redi- 
mendi autem ſemper modo prædicto. In cujus 


3. Charter on the Reſignation of Lands in favour of 
one for Relief of Cautiom m. 


Mn1svus Oc. notum fit, me A, Sc. dediſ- 
ſe, Oc. B, heredibus ſuis aut ceſſionariis, he- 
| reditarie, ſub conditionibus poſtea recirandis, to- 
ta & integra | Hic inſere terras, c. ut in obliga- 
| tone tenentur.] Quas terras & alia præmiſſa, ad 
C, qui eadem a me domino ſuperiore tenebat, prius 
pertinentia, ejus procurator, in heredixaxia relevii 
| obligatione, prænominato B ab eo conceſſa, de 
dato, ec. hanc poteſtatem nactus, in manus meas 
per fuſtem & baculum, ut moris eſt, in gratiam, 
s & ut novum in debita forma concederetur infeo- 

famentum B, ſuiſque memoratis, reſignavit; ſub 
' hiſce tamen legibus & conditionibus, | Hic provi- 
„ ones in obligatione inſertas inſcribe, præſertim haſ= 
ice, que quando incunda poſſeſſio & halenda redem- 
| ptio, deſignant, & exempli gratia ſequentes adduci- 
mus.] Quod B ejuſque dictorum acceſſio, in ha- 
N rum terrarum poſſeſſionem, & earum reddituum, 
. præ narratæ obligationis virtute, & inde ſequendi 
infeofamenti, perceptionem, uſque dum pro debito 
in præſoripta obligatione deſignato, aut gx eo ali- 
75 TE: * 
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Aua parte diſtringuntur, ditterenda eſt; ex quo tem- 
pore, recitatas terras diſtrictioni approportiona- 
tas, quoad A præfato debito liber entux, & pro 
damnis & impenſis in hoc nummis ſatiſdetur, poſ- 
ſidebunt; quo facto, deſignatus B, in gratiam e- 
Juſdem C, heredum ejus aut aſſignatorum, terras 
aliaque præmiſſa, omni habili modo qua de jute, 
abnuere & rediſponere tenetur: Ut ratum de hoc 
inſtrumentum, ſub D Tabellionis manu, datum, 
Sc. latins exprimit. Teuenda, & quoad.eadem 
poſſidebunt habenda, c. Redditis inde quotan- 
nis, mihi, heredibus meis & ſucceſſoribus, ' feudi- 
firmis, aliiſque debitis & præſtationibus in ſæpefat 
C autorum in harum terrarum inveſtituris expreſ- 
ſis, pro omni alio onere, c. Iuſuper, vobis, Ge. 
Þ Sa/ene preceptum hoc in loco inſtribendum, tunc ad- 
dendum, ſub facultate ſupra recitata omni modo, 
In quorum fidem, fr. 1 
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IF the Purchaſer deſigns to perfect his Right 
by Confirmation, he makes uſe of the Precept 
" Of Saline contained in the Diſpoſition, upon which 
he firſt takes Saſine, and afterwards, if the So- 
vereign is Superior, paſſeth and compoundeth a 
Signature of Confirmation in the Exchequer, gets 


'Precepts upon it under the Signet and Privy Seal, | 
and in the Iſſue obtains a Charter of Confirmati- 
"on of the Infeftment. This Charter is alſo record- 
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me. ed in the Regiſter of the Great Seal, and hath” 
the ſame Seal annexed to it: But ere is no oc 
caſibn for a fecond Saſine, nor indeed can there 
be any, unleſs the Charter contains a Clauſe of 
| Novo damur; for the firſt Saſine, once it is con- 
| firmed; rendrech the Alienation complete. And 
if rhe Lands are held of a Subject, the Method 
is ill the. ſame, with this Difference, that the Ac- 
| quirer hath nothibigro to do with a Signature of 
| Confirmation, nor with any of the publick Seals 
and Records, which; in the firſt Caſe, the Char- 
ter and its Conco icants muſt. e paſs 
a througn. D enen 5 
: Carters ot Cooder: are. FA two Sorts: / 
vis. They either relate to Rights made by the 
Vaſfal to be held of himſelf, called a baſé Hold 
ing, or a Right de me; or to thoſe granted by him 
to be held of his Superior, called'a WT. Right, 
: ch, not rms" 4 FR | 5 — 

The Deſign of a Confirmation in the firſt Caſe 
155 to guard againſt the Panger that may enſue 
on the Delict of the interjected Superior, by whoſe 
Treſpaſs, if the Fee is afterwards laid open to the 4 
mediate Superior, the Subvaſſal, in'conſequence } 
of the Confirmation, may claim to hold of him 1 
in the Delinquent's ſtead: And Confirmations of 1 


che ſecond kind are abſolutely neceflary towards 
che Completion of rhe Right; 'becaute- Infeft= 

ts ments 4 me, in the Conſtruction of Law, are ac- 

l, þ counted null till they: are confirmed by the Su- 

” perior. 

| When an Infeſtment procoeds on a | HEM of 

Ml. Saſine 
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Saſine contained in a Deed, by which the Grant- 
er is bound to give Infeftment of both Kinds, and 
the Saline relates particularly to neither of the 
two, it may be confirmed either as an Infeftment 
a me, or as one de me, and be either publick or 
baſe at che Will of the Receiver: And which 
ſoever of the Ways the Party inclines to hold, 
the Charter of Confirmation may be framed ac- 


cording to the following Modell. 


Charter of Confirmatiuvn. 
OM I BUS quorum intereſt, & in quorum no- 
a titiam perveniet hæc charta, ſalutèem. Vobis 
notum facio, me A, terrarum & omnium aliorum 
que infra memorabuntur, dbminum, ratum feciſ- 
ſe & approbaſſe, atque per præſentes has ratum 
facere, approbare, ac pro me, meiſque heredibus 
& ſucceſſoribus, in perpetuum confirmare, plena 
& irredimendæ diſpoſitionis literas, datas ——, 
quibus B, rerum ſubſcriprarum proprietarius, C, 
heredibus ejus aut ceſſionariis quibuſcunque, ven- 
didit & alienavit, omnia & ſingula | Debent hic 
ſeri terre atque alia, prout in diſpoſitione enume- 
rantur. | ſub forma & modo eadem in diſpoſi- 
tione preſcriptis' tenenda; ut per hanc diſpoſi- 
tionem, quæ diverſas alias clauſulas & obliga- 
tiones complectitur, fuſius patet (a) Et et- 


F x 
&-®. 3 8 
1 


** —_— 


(a) If rhe Deed confirmed is an abſolute Diſpoſition. But 
ſay, —— in perpetuum confirmare, oppignerationis contra- 
cum, inter D terrarum & aliorum ſubſcriptorum proprietart- 
Din e um, 
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Concerning Charters by Progre/7. 209 


iam ſaſinæ inſtrumentum virtute prænarrati con- 


„ ceſſus 


um, ex una parte, & B ſponſamque ſuam C ex altera, initum, 
de dato, c. per quem contractum, prædictus D, quibuſdany 
cauſis quz ibi traduntur id ſuadentibus, præfatis B & C, & ex 
iis diutius viventi, in conjunctum feudum redditumque vitalem, 
atque ex iis natis aut naſcendis het edibus, quibus deficientibus, 
ejuſdem B, heredibus aut ceſſionariis quibuſcunque, in heredi- 
tatem, ſub reverſione autem in eo expreſſa, vendidit & aliena- 
vit, tota & integra | Ex contractu, terras, S. deſcribe,] mo- 
do quo in dicto contractu narratum, tenenda; ut idem con- 
tractus, diverſas alias clauſulas & conditiones amplectens, ple- 
nius enarrat, F it is a Wadſet. right: And ſay, — obliga« 
tionem hereditariam, a B in favorem C conceſſam, de dato, 
ger. in qua ille B, ob rationes in ea traditas, ſeſe devinxit, eun- 
dem C, heredes ſuos ſive ceſſionarios, in hereditatem, ſub re- 
dimendi facultate inibi reſervata, infeodare & ſaſire, in toto & 
integro annuo redditu , vel in tali annuo redditu, per 
regni hujus leges, primariæ ſumma congruente, ad du- 
os anni terminos, feſtum ſeiz. Pentecoſtes & Sancti Martini, 
per partes æquas, ex terris de | 
== r0chia - & yicecomitatu 


Z 3, itt ods; 


— {jtis, vel ex ulla earum 


capiendo; ut in eadem obligatione, in ſe plures alias comple- 
(tente clauſulas, clarius narratum, i it is an heritable Bond. Or, 
— hereditariam relevii obligationem, a B, terrarum & alio- 
rum quz infra ponuntur proprietarium, factam, in qua ſeipſum, 
bheredes ſuos & ſucceſſores, devinxit, C, D & E, ſidejuſſores ſu- 
cs, non ſolum immunes reddere & exonerare, a ſolutione pri- 
mariæ ſummæ , cum ſumma pœnali ——, & ejuſdem pri- 

mariæ ſummæ uſura, quæ in obligatione ab illo principali, & 
ejus fidejuſſoribus modo memoratis, junctim & diviſim, in gra- 
tiam F conceſſa, ex eodem dato cum præcedente relevii obliga- 
tione, ſciz. „ comprehenduntur; ſed etiam prædictos va- 
des, heredes illorum & ſucceſſores, hereditarie, ſub legibus inibi 
= rccitatis, infeodare, in tota & integra. baronia de ——, terras 
K alia quz in præfati B infeofamentis exprimuntur complexa, 
in vicecomitatu — fita ; ut in eadem relevii obligatione, di- 
| verſas alias clauſulas in ſe habente, latius exprimitur, if an he- 


* 


ritable Bond of Relief. 


7 


— 


portione, aut ex earundem proventu & redditibus paratioribus, 
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ceſſus perfectum, datum , omneque aliud 
quod in iifdem, vel conſecutum eſt, vel conſequi 
potuit, in omnibus eorum articulis ſive capitibus, 
ratum facio atque confirmo (a). Præterea de- 
claratur, quod charta hæc confirmatoria, in o- 
mnibus & ad omnia, tam efficax atque valida fiet, 
ac 


_ 8 
—_—— —_—_—_ 


(a) But where the Right is made over to an Aſſuny before it 
3s made real by Infefiment, immediately aſter the Confirmation 
of the prime Right, the Aſſignation and Saſine in favour of the 
Aſſiany are ratified thus: Afſignationem quoque ejuſdem, de 
dato , in B, ejuſque heredum aut cefhionariorum, gtariam, 


— * *— 1 K 8 


a dicto C perfectam; ſaſinæ præceptum in illa diſpoſitione [op- 


pignerationis contrattu, aut obligarione-hereditaria] impoſitum, 
& ſaſinæ inſtrumentum in favorem deſignati B,; jus in iiſdem 
modo narrato habentis, de dato ==, exinde confectum; o- 
mneque aliud quod inde ſecutum eſt aut conſequi queat, in o- 


mnibus eorum articulis five capitibus ratum facio atque confirmo. 


And whete Confirmation is granted to one carrying Right ly 
Service and Retour, of an Infeftment in virtue of the Precept of 
Saſine contained in a Deed made to his Predeceſſor, this Clauſe 
of the Charter relating to the Infeſtment is mentioned thus: Et 
etiam inſtrumentum ſaſinæ, in gratiam C, filii & heredis defun. 
cto B, per inquiſitionem in cancellariæ Regiæ tabulas relatam, 


cogniti, juxta tenorem acti Parliamenti in id lati, inde traditæ, 


quod datum eſt, c. & aliud omne quod in 1ifdem fecitum eſt, 
33yJyjͥjͥùͥöù EEE ET Ton 
With reſpett to the Confirmation of redeemable Infeftments, it is 
20 be obſerved, that whete the Faculty of Reverſion is diſcharged 
before the Right itſelf is confirmed, it is very proper the Renun- 
ciation ſhbuld be ratified alſo; and in that caſe, the Clauſe to 
which this Note belongs muſt be mentioned in the following Man- 
ner: — & omne aliud quod in iiſdem vel conſecutum eſt, 
vel confequi poteſt; præſertim, facultatis reverſionis ſuperius 
nuncupatæ abdicationem, datam —, & regiſtris publicis — 
die, ec. mandatam, a prædicto B, cidem C ſuiſque conceſſam, 
res prædiſpoſitas ad cos in poſterum pleniſſime pertinere indi- 
cantem, eodem modo ac fi nunquam exſtiterit hæe faculras, in 
ommbus eorum articulis & capitibus ratum facio atque confirmo. 
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ac i inveſtitura modo dicta pleniſſime & verbatim 
hic recitata fuiſſet, & ac ſi hæc mea ratificatio 
ante traditam in hiſce terris ſaſinam impetrata eſ- 


ſet; cum quibus, & omnibus aliis quæ contra va- 
liditatem hyjus chartæ proponi poſſunt, in æter- 


num diſpenſavi: Reſervatis inde mihi feudi & al- 


firmis, atque aliis juribus de jiſdem terris ſol- 
vi ſolitis & conſuetis, ut in infeofamentis ejuſdem 


B originariis tenentur. In cujus rei teſtimonium 


hanc chartam confirmatoriam (quam in pergame- 
nis ſigillatis ſcripfit I Edinburgenſis ſcriba) apud 
Edinburgum, tertio Nonarum Octobris, anno poſt 
partum virgineum milleſimo ſeptingenteſimo trice- 
ſimo tertio, coram teſtibus G & H, ſubſcripſi, 


atque annulo meo ſive armorum fgillo munivi. 


SECT. II. 
Of Charters of Adjudication, 


A ron of Adjudication, being a legal Diſ- 
poſition of Lands or other adjudgeable Sub- 

ets, the ſame, like all other heritable Rights, is 
— by Charter and Saſine. 


There is indeed one Circumſtance regarding the 


Completion of theſe legal Conveyances in which 
they are ſingular, and it is this, That a Charge 


of Horning againſt the Superior, to infeft the Ad- 


judger, is in moſt Caſes accounted equal to an In- 


_ feftment, And again, ſome Adjudications are 
deemed complete Rights without Infeftment, a- 
mong Which thoſe are chiefly reck oned, that ap- 
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212 Concerning Charters by Progreſs. 
propriate ſuch heritable Subjects as either require 


no Infeftment to their Accompliſhment, or, al- 


though they do, upon which none hath follow- 


ed; and likewiſe thoſe of a poſterior Date to ano- 
ther Adjudication of the ſame Subject, made ei- 


fectual by Infeftment, or a Charge againſt the Su- 
perior; becauſe theſe latter Adjudications, I mean 
ſuch of them as are without Vear and Day of the 
firſt effectual one, carrying no more than the Right 
of Reverſion of it, are the ſame in effect with an 
Aſſignation to that Reverſion, which needs no In- 
teftmenr to its Conſtitu tion. 
Such Aqjudications then as require Inteftment 
to their Completion are realized thus: Where 
the Lands are held of the Sovereign, Charter and 


Saſine are obtained in the ſame Manner as upon 


a Diſpoſition, that is, by paſſing and compound- 
ing a Signature in the Exchequer, and getting 
Precepts upon it under the Signet and Privy Seal; 
but where the Adjudger hath to do with a ſubal- 
tern Superior, he ordinarily compells him to give 


Saſine by a Charge of Horning, and at the ſame 


time offers him a Charter ready for ſigning, and a 
Year's Rent of the Lands withat5=and where the 
Holding is Burgage, the Magiſtrates of the Burgh 
in which the Tenements ly, being ſued by the like 
Diligence, ſeldom wirhftand the Charge, but paſs 


the Infeftment forthwith, - though they rarely e- 


Charters of Adjudication bear a very near Sem- 
blance and Analogy to Charters of Reſignation, 


23 may be diſcerned from a Compariſon of the 


ONE 
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one with the other. Amidft ſome other inconſi- 
derable Particulars, _— differ mainly in this, 


That as Adjudgers, for the moſt part, cannot in- 
ſtruct the Tenor of their Author's Inveſtiture, the 


Reddendo of the former is for ordinary expreſſed 
in general Terms; though, if that is look d on 
as an Inconventency, as no doubt it is, the Supe- 
rior may be —— without a new Compoſi- 
tion, to rene the Infeftment and make it ſpeci- 
al, how ſoon the Adjudger is in a Capacity to ex- 
hibite his Authors Title. 8 
The Charters I am treating of differ likewiſe a- 


| mong themſelves in the Matter of their Form, by 


reaſon of certain Circumſtances ariſing from the 
particular Quality of the Adjudication on which 
they proceed. Now, Adjudications are obtain- 
ed, either for the Payment of a clear and liquid 
Debt; or in implement of a Diſpoſition, or Oblige- 
ment relative to a Conveyance of the Subject; or 
in purſuance of a Proceſs for expediting the Sale 


of a Bankrupr's Eſtate: And the following In- 
| ſtance may ſerve as an Exemplification of the 


Charter, bę the Caſe as it will. 


Charter of Adjudication. 


ON*s I BUS hanc chartam viſuris vel perlecturis, 

ſalutem. Vobis notum fir, me A, E9. ut 
quibuſdam cornuationis literis, in id ipſum para- 
tis, & contra me executis, obedientiam præſta- 
rem, dediſſe, conceſſiſſe & diſpoſuiſſe, & per hanc 


chartam, B, heredibus ſuis aut ceſſionariis, in he- 


reditatem, 


ITE 
- 
AC 
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-reditatem, ad formam autem & tenorem acti Pay. 
liamenti in id ipſum facti redimendam (a), dare 
Oc. omnia & ſingula | Hoc in loco, ex decreto _ 
cerpenda ſunt terre & alia que de hoc tenentur d- 


| nino, & /ic Procedendum. uz terræ & alia pri- 
5 us nuncypata, olim attinebant ad C, & per de- 
biretum &c ſententiam adjudicatoriam, a Domini 
Concilii & Seffionis, — die —— latum, a5 


eo adjudicata fuere (H, atque eidem B ſuiſqus 
-appropriata, in ſolutionem jis totalis ſummæ , 

& quarundam aliarum quæ in eodem decreto ny- 
merantur ſummarum, ut per idem fuſius patet ( 


1 — 


(a) Or, in hereditatem, abſque redimendi poteſtate, i 
1 the Charter proceeds gn a Decree of Sale, or on an Adjudicatim 
g in implement of an Obligement to infeft. | 
| (5) But ſay, —— a D filio ſuo primogenito (qui hereditz 
tem paternam adire, & feſe defuncto patri heredem ſtatuere, 
actione compellatus, idem facere renuit) adjudicata fuere, &. 
in à Caſe where the Eſtate of one deceaſed is adjudged from hi 
apparent Heir, renouncing the Inheritance after a Charge to e 
ter upon it. And ſay, == a filio ſuo natu maximo, in h- 
reditatem defuncti patris introire, per literas mandatarias, cum 
generales tum ſpeciales, compellato, aꝗjudicata fuere, Sc. if thi 
preſumptive Heir, being cited to enter by Letters of general Charęt, 
doth not renounce; becauſe, in that caſe, he muſt alſo be jui 
zo enter Heir in ſpecial, before the Eſiate of the deceaſed Perſin 
tan be evicted, either for his own proper Debt, or for that of tit 
Defunct, now made his by the Effect of the general Charge. 
(c) The only conſiderable Diverſity accaſioned in the Stile of 
the Grant, from the particular Quality of the Adjudication, I: 


lies wholly in the modus vacandi, or ſecond Clauſe of the Char. d 
- zer : Whith, if the Adjudication 4s obtained for Payment of 4 8 
clear and liquid Debt, is expreſſed as above; but if in impl. u 


ment of a previous Contract or Qbligement to infeft, it is ex. 


Preſſed dus: Mee dere, Se, ad C herediarie ſpeRabant, f - 
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7-1c1de autem & habendæ ſunt terræ & alia mo- 
go nominata de me, heredibus meis & ſucceſſo- 
ribus, ab ills B, heredibus ſuis five ceſſionariis, 
in feudo & heteditate; uſque dum redimuntur (a), 
cum omnibus juribus, utilitatibus & privilegiis 
quibuſcunque: Redditis inde nobis feudi & albæ 

; 5 firmis, 


— 
n 


que ſententia & decreto Dominorum Concilii & Seſſionis adju- 
dicatorio, — die lato, adjudicata fuere, & eidem B ſys» UF 
iſque, ut impleretut quoddam alienationis compactum inter e- 
oldem C & B conventum, appropriata; per quod decretum, ha- .- 
rum terrarum & aliorum quæ modo dicta ſunt dominiz eundem 
B & ſuos in iiſdem abſolute & pleniſſimè ſaſire jubentur, & = 
in hunc finem, literæ cornuationis contra hoſce ſuperiores, mo- nn 
do ibi expreſfo, dirigendæ ſtatuuntur; ut ex eodem decreto | 
clarius videre eſt. And, if in favour of the Purchaſer of a Banks | 
rupt's Eſtate, it is expreſſed thus: Que terræ, ec. ad C heres» 
ditarie ſpectantia, in acti Parliament in id lati obſequium, pu- 
blica auctione vendenda, ut ſolverentur ex pretio ejus debita, j| 
expoſita ſunt 3 quæque a dicto B empta, illi ſuiſque pleniflime | 
adjudicata fuere, prout venditionis decretum per Dominos Con- 9 
cilii & Seſſionis in ea re prolatum, latius tenet. | 
Charters granted to the Adjudger's Heir need not contain 4 
Narration of the Service; only in the diſpoſitive Clauſe, where 
he is firſt named, you give him the ſuperadded Appellation of 
Heir ſerved and retoured to the deceaſed A his Father, or the 
like, and afterwards proceed as if the Adjudication were obtains 
ed at his own Inſtance, with ſuch a trivial Alteration in the 
Rehearſal of the Decree as is unworthy to be noticed. But when 
the Charter is granted to the Adjudger's Aſſiany, it is proper the 
Aſſination ſhould be mentioned, as thus: Immediately after 


e of the modus vacandi fay, in quod decretum, reſque per il- 
10, lud adjudicatas, & ſcripta in quibus fundatum eft, jus habet i- 
oare dem B, per literas eorundem aſſignatorias, ſibi & ſuis deſi- 
f 488 gnato D conceſſas, de dato] ut per haſce literas etiam 
5. manifeſtum eſt. | | 

er. (a) Or, i feudo & hereditate in perpetuum, i the 
at- Charter is founded on a Decree of Sale, or an Adjudication in 


que implement. 
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firmis, aliiſque ſervitiis & juribus, hiſce de ferry 
folvi ſolitis & conſuetis. Inſuper, vobis, &c. "ag 
ceptum ſaſine communi in forma inſerendum. | In cu- 


jus rei teſtimonium, Esc.. 


Though Precepts of Clare conſtat cannot regu- 
larly be reckoned among the Number of renew- 
ed Diſpoſitions of the Fee, yet, ſince they are 
not far different from each other in Effect, I of- 
ter them for the Subject of the remaining Part of 
this Section. | 


A Precept of Clare conſtat is, A written Deed, 
Ey which a Superior, acknowleaging that ſuch a on: 
died laſt veſt and ſeized in the I mY certain Lands, 
or others, held of him by ſuch a Tenure; and that 
ſuch another Perſon, mentioned in the Preceept, 1s 
the ncareſt Heir that can ſucceed to the Deceaſed in 
the SubjetF ; commands his Bailie, therefore, to in- 

veſt this laſt Perſon with the Inheritance. 
Theſe Precepts being ſometimes founded on 
ſpecial Retours, and at other times granted to 
apparent Heirs without a previous Service, have 
different Effects according as the Precept is of the 
one ſort or the other. Thus, a Saſine on the for- 
mer verifies the Receiver to be Heir to his Pre- 
deceſſor & active && paſſive; that is, he is there- 
by intitled to ſue for, as well as made liable in 
payment of all his Predeceſſor's Debts: Where- 
as a Saſine on the other, namely, the bare Pre- 
cept, renders the Obrainer liable paſſive to his 
Predeceſſor's Debts, at the ſame time it hardly 85 es 
| x ; im 
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im Right allive to the ſpecifick Subjects con- 
gained in the Precept. For a Specification of the 
Writ fort, take the following Inſtance. 


Pyecept of Clare conſtat founded on a ſpecial Retour, 


A Terrarum & aliorum poſtea dictorum do- 
J minus, vobis — — —, aut 
Wveſtrum cuilibet, Balivis meis in finem poſtea di- 
Wcendum conſtitutis, ſalutem. Quemadmodum cla- 
re conſtat, & per inquiſitionis ——- die menſis, 
Oc. habitæ, & in Cancellariæ Regiæ libris re- 
Wcordatz, exemplar, vulgo dicimus retornatum, ] 
mihi notum eſt atque manifeſtum, defunctum B, 
Wpreſcntium latoris C patrem, ad fidem & pacem 
cum Rege mortuum eſſe, & ultimum fuiſſe ve- 
ſtitum atque ſaſitum in feudo omnium & ſingu- 
orum | Iſcribendæ ſunt terre & alia, ficut in de- 
di doſgnantur inveſtituris.] eundemque C le- 
eitimum & proximum eſſe heredem, qui in mor- 
Hui {ui patris hereditatem ſuccedere poteſt; quod- 
Aue legitimæ fit ætatis (a), & quod terræ & a- 
lia memorata de me domino ſuperiore in capite 
babeantur (5), in | Tenendi genus deſcribendunt 
5 | ES eft. | 


(a) Ie is unneceſſary to. mention the Heir's being of lavuſul 
Age, unleſs the Holding is Ward ; and even then that Clauſe. 
b /uperfluons, if there is a Diſpenſation for the want of Age, 43 
= here commonly is, in the antecedent Inſeſtments. 

) If che Superior is io make over the Fee by a new Conceſ= 
on, you here break off from the Text, and write thus: == Ee 
quod terræ & alia prius nuncupata, de me domino ſuperto: e 
in capite, modo & tenore ſubſcripto, pro ſolutis inde mihi ſer- 


4 


* LI os 
— 
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ft.] perſolutis inde mihi | Expediret ut he præ- 
ftaitones pleniſſime & diftinfe deſcriberentur, eiſi per- 


fape ad priora inveſtiture ſcripta referatur, ſub hoc 


modo.] redditionibus & juribus, que in originariis 
ejuſdem C prædeceſſorum in hiſce terris infeoda- 
tlonibus recitantur: Vobis igitur præcipio & man- 
do, quod extemplo, viſo hoc meo præcepto, ſta- 
tum hereditarium, ſaſinam atque poſſeſſionem, re- 
alem, actualem & corporalem, omnium & ſin- 
gulorum terrarum & aliorum, cum pertinentiis, 
prius denominatorum, præfato C heredi in ſpeci- 
ali defuncto patri, ut dictum eft, ex lege cognito, 
exhibeatis; tradendo, vel in fuis vel advocati ſui 
manibus, paucillum terre & lapidis ex fundo ha- 
rum terrarum deſumptum, c. ut moris eſt, &.. 


Ca). In quorum fidem, Ec. | 


For a Specimen of the ſecond Kind of theſe 
Precepts, to wit, that granted to apparent or pre- 
| ſumptive 


. — — 2 


vitiis & redditionibus infra dicendis, teneantur : Quibus rati- 
onibus, aliiſque cauſis id ſuadentibus, de novo dedi, conceſſi 
& diſpolui, atque prædicto C, heredibus ſuis five. ceſſionariis, 
in hereditatem, abſque ulla reverſione aut regreſſu quocunque, 
de novo do, Oc. totus & integras terras, villas, molas, deci- 
mas, patronatus aliaque deſignata, quæ omnia pro expreſſis 
. & enumeratis habentur; cum omni jure & titulo, exc. | Videre 
liceat clauſulam illam de Novo damus in chartis reſignatoriis, ad 
paginam 199.] Tenenda tamen & habenda ſunt he terræ atque 
alia modo deſcripta, de me & meis, ab illo C & ſuis, in, &. 
Lut in themate. — 

(a) It is to be remembred, that Safine cannot be taken on 4 
Precept of Clare conſtat after the Death of the Granter, no more 
than after that of the Receiver; becauſe by the keeping up of ſuch 
Precepts, the Superior might be defrauded of divers Caſualties. 
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/ina tranſcribas. | vel ex eorum aliqua parte, five 


Concerning Charters by Progreſ3. 219 


ſumptive Heirs, I offer you the following one, of 
which the Subject-matter is ſuppoſed to be an In- 
feftment of Annualrent. * 


Precept of Clare conſtar, the Obtainer being Heir- 


apparent, not ſerved and retoured, to his Prede- 
cefſor. . 


A Annuitatis five annui redditus poſt dicend! 
++ + dominus, vobis, Ec. Cum mihi clare conſtet 
atque notum fir, defunctum B, & præſentium la- 
toris avum, mortuum efle ad fidem & pacem re- 
giam, ultimo ſaſitum & veſtitum, in toto & in- 
tegro annuo redditu „vel in tali annuo 
redditu ſummæ primariæ — congruente, & 
per hujus regni leges pro tempore reſpondente, 
quotannis ad feſtum Pentecoſtes & Sancti Marti- 
ni 2 per portiones capiendo & colligendo, ex 

ce meis terris, | Terras, c. ex prædeceſſoris ſa- 


ex horum optimis & paratioribus proventibus; ut 


per inſtrumentum ſafinæ, (quæ, virtute obligationis 
hereditariæ in ejus gratiam 
conceſſæ, tradita fuit,) datum , & in acta pu- 


die — a me 


blica die relatum, manifeſtum eſt: Er 
cum mihi fit æque notum, eundem C, per ſucceſſio- 


nis leges, defuncto avo proximum etle heredem; 


& hanc annuitatem a me immediato domino ſuperi- 
ore, in alba firma, pro ſoluta mihi redditione præ- 
dicta in infeodatione nuncupata, haberi: Volo 


igitur & jubeo, Sc. Præceptum ſaſinæ, ad far mam 


ejits, quod in charta annuitatis reſignatoria, ad pag. 
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204. videre eft, inſerendum. | Redimenda autem 

eſt hec annuitas modo quo in dicta obligatione 
narratum. In quorum fidem, c. 


= - _ W 9 
* 
X* 88 — -. r + = a" — * . 
4 8 . 2 4 22 WT a — 
N 2 Fat 67 ——— _—— 17 *A 
_ 2 E We 
"4 — — er "IF" c 


9 


HTNNTNNNTNTNNXNNT NN EN NN NEN NN TNNNNTNNNN 
. 
Concerning Iuſtruments. 


N Inſtrument, in the moſt lax general 
Senſe, is, An authentick Deed or Writing, 
given under the Hand of a Notary-publick, 
as an Evidence of the Malter therein repreſented aud 
fet forth. . _ DO 
here are divers Kinds of Inſtruments in uſe 
with us, of which ſome concern heritable, and o- 
thers moveable Rights. Among the firſt Sort are 
chiefly reckoned, Inſtruments ot Saſine, Reſigna- 
tion, Premonition, Conſignation, Requilition and 
Attendance: And of the ſecond Sort, ſince I am 
not here to treat of them, I ſhall only mention 
Inſtruments of Poſſeſſion and Intimation, amidit 
à numberleſs Train of others that might be na- 
med. To return then to the former of thoſe men- 
tioned in the firſt Claſs, to wit, Safines; 


1 
Of Haſines. 


A He Property or Dominion of Lands or other 
teudal Subjects, acquired by Diſpoſition, 
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permutation or any other ſingular Title, is never 
underſtood, in the Conſtruction of Law, to be 


thoroughly veſted in the Perſon of the Acquirer; 
but, on the contrary, deemed to remain with his 
Author, until he hath perfected the Right by Sa- 
| fine. This Saſine I ſpeak of is, The Inſtrument of 


a Notary, bearing the Delivery of ſymbolical Poſſeſ= 


| fron of the Subjet? paſſed over, by the Superior or his 
| Baile, to the Vaſſal or his Attorney, on the Ground 
| of the Fee A Requilite, as I had occaſion to ob- 


erve elſewhere, ſo eſſential to the Completion 


of the real Right in Lands, that it cannot be 
| ſupplied even by a real and natural Poſſeſſion. 


Concerning the conſtituent Parts of a Saſine, ſee 


| Stair, B. 2. tit. 2. Q 17. and Craig, lib. 2. dieg. 7. 


TI 5 3 
5 When this ſymbolical Poſſeſſion is given by the 


{ Superior himſelf, or by his Bailie in his Preſence, 
tis called Sæſine propriis manibus. 
Y The Symbols of Poſſeſſion are variable, ac- 
3 cording to the Quality of the Subject tranſmitted. 


8 2 


Thus, Lands and Tenements are repreſented by 
a little Earth and Stone ; a Mill, by its Clap and 
Hopper; Tithes, by a Sheaf of Corn; Patro- 


nages, by a Pſalm-book and the Keys of the 
Church-door; a Fiſhing, by a Net; an Annual- 


rent, by a Penny Money, and a little Earth and 


Stone of the Lands out of which it is payable, 


Oc. 


Where Lands ly contiguouſly, one Saſine ſerves 


for all, unleſs they are held of different Superi- 
ors, or by different Tenures; and in either of 


theſe 
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' theſe Caſes, the Contiguity does not fave the 
Trouble of taking different Safines : But if the 
Lands are diſperſed into diſtant Places, or if the 
Tenements are of divers Kinds, every diſtin& 
Parcel or particular Tenement requires a ſpecial 
Saſine; except they are either erected into the 
Dignity of a Barony, or united together in one 
Tenement; and then the Saſine of one, at the 
Place appointed by the Union, or on any Part of 
the united Lands, if no ſuch Place is mentioned, 
becomes ſufficient for the whole. 

Inſtruments of Saſine of Lands in the Country, 
muſt be recorded in the general Regiſter at Edin- 
burgh, or in the particular Regiſter of rhe Shire, 
Stewartry or Regality, where the Lands ly ; as 
Saſine of Tenements within Burgh (which muſt 
be given by the Bailiffs, and ro which the com- 
mon Clerk of the Burgh can only be Notary) 
muſt be recorded in the 'Town-clerk's Books, 
within fixty Days after their reſpective Dates: 
Otherwiſe they are void with reſpect to ſingular 
Succeſſors acquiring poſterior Rights, and effe- 
ctual only againſt the Granter and his Heirs. 

Safines are generaily formed and drawn up in 
the ſame Language with the Warrants on which 
they proceed, whether Latin or Engliſh; and for 
that Reaſon, I have ſubjoined a Specimen, with 
large Annorations, in both Languages. That in 
Latin is as tollows. 5 | 


In ſtrument 
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| Inſtrument of Saſine, the Warrant on which it pro- 
ceeds being written in Latin. 1 


; TN DET NOMINE, AMEN. Omnibus pateat 
1 & ſit notum, quod, die menſis 1 
in anno poſt natum Chriſtum milleſimo ſeptingen- 
teſimo triceſimo tertio, regnique ſupremi Domi- 
ni noſtri Georgii ſecundi, Dei gratia, Magnæ Bri- 
tanniæ, Franciæ & Hiberniæ Regis, anno ſepti- 
mo, coram me Notario publico & teſtibus ſub- 
. * comparuit A (a), & ad terrarum 
& aliolon quæ intra deſignantur ſolum nobiſcum 
adivit (H); Habens & in ſuis manibus tenens (c } 

on | chartam 


— : : — — —— — —n 

(2) Or, comparuit A, defuncto B patri ſuo heres; or, com- 
paruit A, per literas aſſignatorias modo poſt dicendo jus ha- 
bens; or, apparuit A, in ſuo & in ſponſæ ſuæ B nomine; or, 
apparuit A, in nomine E, procurator; or, — in nomine B 
defuncto C fratri ſuo germano heredis ſerviti, procurator; or, 
— in nomine B, ceſſionarii modo recitando a C conſtituti, 
pirocurator, according to the particular Character the Perſon 
Lore to whom Saſine was given. | | 
f (b) Or, &, nobis comitantibus, ad manſionis domum , 
ubi, per uniendi clauſulam, in charta cujus poſtea fit mentio 
comprehenſam, ſaſina omnium terrarum, tenementorum, mo- 
flarum & aliorum quæ infra numerantur tradenda eſt, acceſſit, 
F; the Warrant contains a Clauſe of Union, and a Diſpenſation 
= for taking Saſine at one Place, notwithſtanding the Diſcontiguity 
of the Tenements, | | 

(c) Since every particular Warrant upon which Saſine pro- 
ceeds, hath ſomething or other peculiar to itſelf in the Narration 
of it, this Clauſe admits of a greater Variety than any other in the 
whole Inſtrument beſides. For which Reaſon I ſhall here preſent 
you with Models for narrating ſuch Warrants of Saſine as are in 
àſi to be written in the Latin Tongue, forbearing thoſe that are 
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chartam quandam originariam, a B conceſſam, 
per quam, ob cauſas in eadem expreſlas, in gra- 
tlam 


— — Aw. — — A * 


11. 


generally drawn up in the Engliſh ro a more proper Place. The 


—— — 1 * 


firſt 1 ſhall mention is that of 


A Charter proceeding upon 4 Reſignation made in Exchequer, 

Habens, & in ſuis manibus tenens, reſignationis chartam, ſub 
ſigillo in magni ſigilli Scotici locum, per leges unionis inter re. 
gna initz, ſubſtituto, datam ——, per quam S. D. N. Rex, 
cum Scaccarii ſui in Scotia Baronum conſilio atque conſenſu, 
dedit, conceſſit & diſpoſuit, præfato A & heredibus ejus mas 
ſculis, quibus deficientibus, | at in charta, ] in hereditatem, abſ. 
que reverſione, omnia & fingula [ Terra, cc. hoc * inſe- 
rentur.] Quz terræ [modus vacandi, five QuzquidAn, wt vu 
go dicitur, & conditiones, ſi ulla ſint, de charta deſcribenda 
fame; Præterea, dominus Rex, cum eodem quod dictum con- 
1 


filio, memorato A, & heredibus maſculis ex ejus corpore pro- 


creatis, quibus excidentibus, heredibus ſuis alteris five ſucceſ. 
ſoribus modo nominatis, de novo dedit, conceſſit & diſpo- 
ſuit, totas & integras tcrras, baroniam, & alia prius enumera- 
ta, de ſe & ſucceſſoribus ſuis regiis, modo quo in illa narra- 
tum, tenenda : ut eadem charta, privilegia quædam, & in his 
unionis & erectionis clauſulam, per quam diverſæ hæ terræ, 
tenementa, & alia modo nominata, ab omnibus aliis terris, do- 
miniis aut baroniis, quibus antea annexa fuere, disjunguntur, 
& in baroniam eriguntur, quæ in poſterum baronia de C nun- 
cupanda, cujus maneriei locus de — —, primarium e- 
jus ſtatuitur meſſuagium, & ſaſina ad illum vel in quocunque 
alio baroniæ loco, per paucilli terræ & lapidis traditionem, 
ſine alterius ſymboli neceſſitate, data, pro tota ſufficiet baro- 
nia, etſi tenementa minime ſint contigua; ut eadem charta, 
inquam, haſce atque alias complectens clauſulas, fuſius tenet. 


Narrative of a Charter on the Reſignation of Lands to a Subject: 
ſuperior. | 


 — eſignationis chartam, a B, harum terrarum domi 
no ſuperiore, conceſſam, per quam, propter cauſas in illa da- 
tas, deſignato A, & ſponſæ ſuæ C, in junctum feudum reddi- 


tumque 
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tiam difti A heredum, ec. in hereditatem, abſ- 
que reverſionis facultate, vendidit & alienavit 
; H „ 


3 a. K 


„ * YC 9 * — 


tumque vitalem, & corum filio D, atque heredibus ſuis aut af 
ſignatis, in feudum, hereditarie & pleniſſime diſpoſuit & per- 
petuo confirmavit, omnia & ſingula [ Inſcribantur terre, &c. 
cut in charta enumerantur.] Quæ terræ & alia, quorum fa- 
dd cit mentio, ad C prius pertinebant, c. modus vacandi quo 


eudum in domini ſuperioris manus eſt reverſum, ut in charta, 


| in rendus,] ut illa charta, data 2, plenius habet. 


cbarter upon an Adjudication, where the Lands are held of 


the Sovereign, is narrated thus: 
chartam adjudicationis, ſub ſigillo in locum magn! 


Jan Scotia ſigilli, per leges unionis inter regna initæ, ſubſtituto; 
atam, ec. per quam Dominus Rex, cum Baronum Scaccaril 


ui in Scotia conſilio, eidem A, heredibus ſuis ſeu ceſſionariis, 
n hereditatem dedit, contulit & diſpoſuit, omnia & ſingula 
Terras, &c. de charta tranſcribes.] Quæ terræ & alia modo 


emorata olim pertinebant ad B, a quo adjudicata ſunt, [ut 


n charta] ſicut per eandem chartam, clauſulam unions in ſe 


aabentem, in qua clauſula, ſaſina ad maneriei locum de C, vel 


ulla alia terrarum parte tradita, pro omnibus ſufficere decla- 


tur, non obſtante tenementorum diſcontiguitate, clarius pa- 


jet. But if the Charter is granted by a Subject. ſuperior, you 
rite thus: chartam adjudicationis, datam , 
der quam B, dictarum terrarum dominus ſuperior, eidem A, 


Peredibus ſuis five ceſſionariis, in hereditatem, ad formam au- 


em & tenorem acti Parliamenti in id ipſum lati redimenda, def 


| : lit, EF. Nut in præcedente exemplari ad clauſulam uſque poſtre- 


am, ] ſicut per eandem chartam, diverſas alias clauſulas am- 


Plectentem, fuſius pater. 


Narrative of a Precept of Clare conſtat. 


præceptum ſaſinæ, vulgo præceptum de Clare con- 


ac nuncupatum, a B, in gratiam memorati A eo fine conceſ- 


um, ut ipſe A, tanquam demortui D avi {ui heres, in harum 
Or tertarum 
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omnia & ſingula | Terre, Sc. prout in diſponente 
chartæ clauſula deſignantur, tranſcribende ſunt; tunc 
e omni jure & titulo, quæ in 
hiſce terris, & aliis modo nominatis, aut in eo- 
rum obventionibus, eidem B aut ſuis quovis mo- 
do competunt; ad formam autem & tenorem ibi 


præſcriptum tenenda ; ut charta hæc, data ——, 
plenius enunciat (a). Quam chartam, præce- 
| 1 ptum 


- 


— —— _— 4 —_— tt - * of Fs 


— 
— 


terrarum & aliorum quæ infa ſpecificantur feudo inveſtiretur; 
ut idem præceptum, de dato infra ſcripto, latius exprimit. 


Narrative of a Precept of Saſine founded on a ſpecial Retour. 
— — ue prxceptum ſaſinæ, ex Cancellaria regia directum, 
ad eundem A, heredem in ſpeciali defuncto patri C ſervitum 
& retornatum, in diverſis hiſce terris, decimis, prædiis & alis 
infra narrandis, inveſtiendum; ut idem præceptum, de dato in- 
fra dicendo, lucide oſtendit. | | | 


* 


It may be of ſome Uſe to take notice here, that the Sheriff and 
Sheriſfeclerk of the Juriſdiction where the Lands ly, can only 
give Saſine on Precepts proceeding upon Services and Retours of 
Heirs to Lands holding of the Crown, though in all other Caſes it 
matters not who is the Bailie or who the Notary to the Infeft- 
ment; the Reaſon of that Singularity being chiefly this, that the 
Sheriff may have a fit Opportunity of taking Security for the 
Non-entry Duties and Relief reſting at that Juncture: A Thing 
he is in no other Occaſions concerned with. BE 

(a) When Infeftment is given to the Heir or Aſſigny of the 
prime Vaſſal, carrying Right to the Charter and Precept of Sa- 
fine by a general Service or ſpecial Aſſignation, this Clauſe of 
che Inſtrument concerning the Warrant, ought to be prolonged 
with an additional one, ſetting forth the Feoffee's particular Ii. 
zle. "Thas, if it is given to his Heir, ſay, Et etiam in manibus 
hibens generalis ſervitii retornatum, in gratiam præfati A, de- 
functo patri ſuo maſculi heredis, datum —; & annuncians, 
quod ſicuti charta, & præceptum ſaſinæ in illa narratum, in e- 
jus perſona per hunc retornatum ſtabilita eſſent, lic in rebus vt 


hac 
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ptum ſaſinæ infra ſcriptum in ſe complexam (a), 
deſignatus A, C Balivo per idem præceptum con- 
ſtituto, obtulit, quem rogavit, ut mandatum & 
officium in illo ſibi commiſſum præſtaret (. 
Cui ille annuens, chartam illam (c) in manibus 
accepit, & eandem mihi Tabellioni, ut teſtibus 
aſtantibus perlegerem & exponerem, tradidir 5 
quod quidem fect, & ipſum præceptum in hoc in- 
ſtrumento ipſiſſimis verbis ſubinſerui, & hzc ſunt. 
Præceptum ſaſine hoc in loco verbatim teanſcribitur 


A (4): Perlecta & explicata charta (Ce), ille quem 
ee, | Vo Do ER _ ſupra 
n, hac charta deſignatis, ſecundum actum Parliamentarium in id 
* ſcitum, eum inveſtiri debere. And Vit is granted to his Af- 
* ſigny, ſay, Et etiam in manibus tenens aſſignationis literas, a 
* præfato B, { primo vaſſallo,] in gratiam A prius nuncupati, be- 
redum ejus ſive ceſſionariorum, factas, quæ prædictam char- 
1 tam & ſafinz præceptum in illa datum, eum ad finem trans- 
ly ferunt, ut horum ſcriptorum virtute, idem A, rerum jam dicta- 
of rum feudo, ad tenorem acti Parliamenti in id lati, exinde veſti- 
10 retur; ut in hiſce aſſignationis literis, datis E, plenius recitatus. 
1. (a) Add, una cum retornaru | ſive literis aſſignatoriis] jam 
„ dicto, if Poſſeſſion was given to an Heir or Aſſigny. But jay, 
F __——c ain præceptum, : he Infeſtment proceedee on 
= 4 ſpecial Retour or Precept of Clare conſtat. 7 | 
5 (b) But if the Superior gave Saſine propriis manibus, the 
K Clauſe repreſenting the Delivery of the Warrant 1s expreſſed thus : 
_ Quam chartam | ive ſaſinæ præceptum] idem A præfato B ex- 
of Hibuir, interim ſubmiſſe 'ragans, ut ſecundum. ejus tenorem, il- 
2 lum in realem rerum quæ ibi transferuntur poſſeſſionem, po- 
A neret. 2 | 01 15 5 Me eo 1 
1 (e) & retornatum ¶ ſive aſſignationem, ] or, præceptum 
A ſaſinæ in manibus accepit, ec. | 7 
» (d) It is unneceſſary to repeat the Precept when the Superiar 
. gives Sa ſine with his own Hands, unleſs the Inſeſtment proceeds 


on a Precept of Clare conſtat, or a Precept iſſued out of the 
Chancery on a ſpecial Retour. | 6 


* , 


e) Or, perlecto & explicato ſafinx præcepto. 
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ſupra memoravi C, officii ſibi commiſſi virtute Ca), 
prædicto A (4), ſtatum hereditarium, ſaſinam quo- 


que & potleſhonem realem, actualem & corpo- 


ralem, omnium & ſingularum terrarum, baroni- 
arum, molarum, decimarum & aliorum quæ jam- 


jam enumerantur, dedit; tradendo illi (c) pau- 


cillum terræ & lapidis ex diverſis hiſce terris de- 
ſumptum, molarum crepitacula & infundibula, & 


ſegetis | /zve ſtipulæ] manipulum, pro decimis, pro 


molis & pro terris, uſitata ſymbola (4), ad for- 
mam & tenorem præfatæ chartæ (e) in omnibus: 
De quibus prædictus A, a me Tabellione ſubſcri- 
bente, inſtrumenta confict petiit. Hæc peracta 
ſunt ad ſolum & fundum terrarum, baroniarum 


& molarum, que ſigillatim enumerantur (Y, ho- 


ram inter decimam & duodecimam ante meridi- 
e 4 


— th — — — — . * „ 8 


__ . „ — 3 — —— i 


(a) If Saſine was given by the Superior's Bailie. But ſay, 
idem B propriis manibus, if the Superior performed the Forma- 
lity himſelf. | | | 

(5) Or, prædicto A, defuncti patris ſui heredi ; or, prædi- 


&o A, virtute aſſignationis more jam dicto jus habenti; or, de- 


fignato A, in ſuo & in prænominatæ ſponſæ ſuæ nomine, ac- 
cording to the Circumſtance of the Party inveſted. : 

(c) Or, tradendo præfato A, [the Attorney, ] ejus nomine 
procuratori. . | | 
(d) Or, tradendo illi | ve dicto A, ejus in nomine actor- 
nato] terræ & lapidis harum terrarum paucillum, unicum poſ- 
ſeſſionis ſymbolum pro omnibus traditis requiſitum. , 


(e) Add, & generals ſerviti, [ ſrve aſſignationis, ] if rhe In- 
weſtiture Twas given to an Heir or Aſſigny. But ſay, ad formam 


& renurem ſaſinæ præcepti prius nuncupati, the Inſeftment 
proceeded on a Precept of Clare conſtat or ſpecial Retour. 

Y Or, Hæc peracta ſunt ad manſionis domum de. 
ubi, ſecundum unionis clauſulam jamjam expreſſam, tradenda 
eſt ſaſina. FATE Tx 27 TE 


4 
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em, teſtibus D & E, ut adeſſent & præmifſa te- 
ſtarentur, rogatis & . (4). 


The laſt eſſential Requiſit' in all Taftrumenits of 
Importance, under which Denomination theſe 


two, Safines and Reſignations, are chiefly inclu- 


ded, is, the Atteſtation of the Notary, inſinua- 
ting the Authority of his Admiſſion to the Office, 

and affirming the Certainty of the Facts afſerted 
in, the Inſtrument, from the outward Senſes of 


Hearing and Seeing; averring withal, that he 


took a Note or ſhort Draught of the whole Mat- 


ter, and from thence, at the ſpecial Deſire of the 


Party inveſted, drew up the Inſtrument, to which, 


he adds, he hath annexed his Name, and 2%. 


Motto aſſumed at the time of his Admiſſion. This 
Atteſtation and Motto are placed at the Foot of 


the Inſtrument in two Columns towards the right 
Hand; and underneath, or over againſt the Mot- 


to, the Witneſſes Subſcriptions are taken down, 
in this Manner, 


© 


„* 
— 


—— * 


(a) Safi Tnes propriis EI uſe zo be ſupported 1 the Gi. 
ver's ſigning the Notary's Inſtrument in Preſence of the inſtru- 
mentary Witneſſes; in which Caſe, this Clauſe, quibus etiam 
teſtibus, idem B, in præmiſſorum fidem & robur, inſtrumen- 
* hoc lublcripſit hodie & ſignapit, ought t zo be Joined to _ 
a 0e. 
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. ET ego vero A 
** | I B, Clericas 
* FIDES PRESTANTIOR AURO. F 0 , 
3 N Edinburgenfis di- 
— 3 occſeos, Notarins 
x b - publicus auctori 
J ͤ Kogntent®aripil 
= fate regali, ac per 
Iris Dominos Concili 
' _ E8 Seffronis, ſecun- 
D, tells. dum tenorem adi. 

| Parliamenti, ad- 

E, teſtis. miſſus; quia præ- 


muiſſis omnibus & 

fragulis, dum ſic ut premittitur dicerentur, ageren- 
tur & ficrent, una cum prenominatis teſtibus pre- 
ſens perſonaliter inter ui; eaque omnia & ſingula pre» 
miſſa ſic fieri, vidi, ſcivi & audivi, ac in notam ce 
pi; ideoque hoc præſens publicum inſtrumentluim, ma- 
'nu mea | or, manu D ſervitoris mei] fideliter ſeri- 
Num, exinde confeci, & in hanc publici inſtrument! 
ormam redegi, fgnoque, nomine & cognomine mets 


ſolitis & conſuetis, fignavi & ſubſcrip ji, in fidem, ro- 


bur & teſtimonium veritatis omnium & ſingulorum 


'premiſſorum, rogatus & requiſitus. 
The other Specimen I am to mention, to wit, 


that in Engliſß, you have likewiſe ſubjoined, as 
Slows. = ee fas 


Inflrument 


tl 
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Toftriment of Safine, where the Warrant on which 
it proceeds is written in Engliſh. N 


JN Tur Nauk or GOD, Aug N. Be it 


| known to all Men, That on the - Day 
of , in the Year of our Lo xD One thou- 
ſand ſeven hundred and thirty three, and of the 
Reign of our Sovereign George the Second, by 
the Grace of God, King of Great Britain, France 
and Ireland, the ſeventh Year, In Preſence of me 
Notary-publick and the Witneſſes ſubſcribing, 
Appeared A (a), and paſſed with us to the Ground 
ot the Lands and others after mentioned ; Having 


and holding in his Hands ( an abſolute and ir- 


redeemable: 


3133 


ö— — 


(a) Or, Appeared A, as Heir to the deceaſed B his Father; 
dr, — as having Right by Aſſignation in manner after ſpeci- 
fied; or, Appeared A, as Attorney in Name and Behalf of B; 
or, — in Name and Behalf of B, Heir ſerved and retoured 
to the deceaſed C his Brother: german; or, — in Name and 
Behalf of B, Aſſigny ſpecially conſtituted by C in manner after 
ſpecified; or, Appeared A, for himſelf, and in Name and Be- 
half of B his Spouſe, according to the Character the Perſon bore 
to whom Saſine was given. —_—_ | 
() Having in the foregoing Inſtrument laid down Models for 


narrating ſuch Warrants of Saſine as are in uſe to be written 


in the Latin Tongue, I need only in this to illuſtrate the moſt 
conſiderable Part of thoſe that never almoſi appear in any other 
Language than the Engliſh. And I begin with that of 


A Deed Entail. 1 8 
Having and holding in his Hands a Diſpoſition or Deed of En- 
tail, bearing date, exc. by which B, under the Qualifications 
wherein arid afterwards rehearſed, alicnared and diſponed to the 
| 8 ſaid 
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redeemable Right and Diſpoſition granted by B, 


whereby, for the Reaſons therein expreſſed, he 


K "TREPTE 


fold 


"FI 


faid A his Son, and the Heirs male of his Body; which fail - 


ing, [as in the Diſpoſition,] abſolutely and irredeemably, all 
and ſingular ¶ Tranſcribe the Subjects from the Deed itſelf, Word 
for Word.) Referving nevertheleſs, exc. | lhe Reſervations and 
Conditions are here enumerated. ] as the above faid Diſpoſition, 
comprehending a Clauſe of Infeftment, a Procuratory of Refs 
gnation, a Precept of Safine, and ſeyeral other Clauſes and Con- 
ditions, more largely repreſents. „ 


A Diſpoſetion of an Infeftment of A nnualrent is narrated thus: 
— ga Diſpoſition granted by B, of Date, exc. where · 
by, for the Cauſes therein ſet forth, he ſold and diſponed to 
the ſaid A, his Heirs or Aſſignies, heritably, and under Rever - 


ſion in manner therein ſpecified, all and whole an Annualrent 


of dor ſuch an Annualrent as ſhould correſpond and 
be anſwerable to the principal Sum of — by the Laws of 
this Kingdom for the Time, to be uplifted ar two Terms in the 
Year, Whitſunday and Martinmas, by equal Portions, forth 


of all and fingular | Here the Lands are named and deſign- - 
ed.] or forth of any Part or Portion thereof, out of the rea- 


diett Rents, Revenues and annual Profits of the ſame, toge- 
ther with all Right, exc. Provided however, that the before 
mentioned Annuity be redeemable and under Reverſion from 
the ſaid A and his above named, upon the Terms preſcribed 

by an heritable Bond granted by C, in fayour of the ſaid B, 

his Heirs or Aſſignies, of the Date, Sc. and by the Inſtrument 

of Saline enſuing thereon, dated, c. and duly regiſtred, ac- 

_ cording to the Direction of the Act of Parliament in that Be- 
half; as in the above ſaid Diſpoſition, containing a Clauſe of 
Infeftment, a Procuratory of Reſignation, a Precept of Saſine, 

an Aſſignation to the aforementioned Bond and Safine, and to 

the Sums of Money, Principal, Annualrents and liquidated Pe- 

nalties therein related, more fully is implied. 


An heritable Bond is narrated thus : 


U— an heritabie Bond, bearing date, c. whereby B, 
* | | > 
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fold and diſponed to the ſaid 4, his Heirs or Aſ- 
ſignies whatſoever, heritably and irredeemably, 

. — 


ä 


n 2 


for the Caules therein ſpeciſied, became bound and obliged to veſt 
and ſeiſe the ſaid 4, his Heirs or Aſſigns, heritably* and un- 
der Reverſion in manner therein mentioned, in all and whole 
an Annualrent or yearly Duty of ——, or ſuch an Annualrent 
as ſhould be anſwerable to the principal Sum of ————, by 
the Laws of this Kingdom for the Time, to be uplifted at two 
Terms in the Year, Whitſunday and Martinmas, by equal Por- 
tions, forth of all and ſingular | 1z/ert the Lands. ] or forth of 
any Part or Portion thereof, out of the readieſt Rents, Reve- 
nues and annual Profits of the ſame; as the forementioned 
Bond, including a Procuracy of Reſignation, a Precept of Sa- 


' fine, a Clauſe of Redemption, and divers other Clauſes and 


Obligements, more fully bears. 


Narrative of a Contract of Wadſet. 
2 Contract of Wadſet betwixt the ſaid A, on the 
one Side, and B, with the Conſent of C his Spouſe, on the o- 
ther; by which Contract the ſaid B and C with one Accord, 


in conſideration of the Sum of — then paid in to them 
by the above A, alienated and made over to him, his Heirs, 
Cc. heritably, and under Reverſion in manner therein related, 


all and ſingular [Copy out the Lands, &c. from the Contrack.] 


together with all Right, c. and engaged themſelves to veſt 


and ſeiſe him in the ſame in manner implied in the above men- 
tioned Contract; as the ſame Contract, of Date, c. contain- 


| ing a Procuracy of Reſignation, a Precept of Saſine, a Clauſe 


of Reverſion, and ſeveral other Clauſes and Articles, more am- 
ply relates. 


| Narrative of a Contract of Marriage. 

— — a Contract of Marriage betwixt the ſaid A, with 
the joint Accord and Approbation of C his Father, on the one 
Side, and the above B, with the unanimous Advice and Aſſent 
of D her Father, on the other; whereby the ſame C, in con- 
templation of the Marriage, and in conſideration of the Mar- 


riage portion therein mentioned, bound and obliged himſelf 
| | to 
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all and ſingular | Here mſert the Lands, &c. as 
they are denominated in the Conveyance. | together 


with all Right, Sc. as the above ſaid Diſpoſition, 
bearing date, Oc, and containing a Clauſe of In- 
tefrment a me and de me, a Procuratory of Reſigna- 


tion, a Precept of Saſine, and divers other Clauſes 
and Obligements, at more length ſets forth (a). 


Which 


to veſt and ſeiſe the ſaid 4, and B his betrothed Spouſe, in 


conjunct Fee and Liferent, and the Heirs- male of the Marriage; 
Which failing, the faid A his Heirs- male whatſoever ; which 
alſo failing, his Hcirs or Aſſigns whatſoever, abſolutely and 
irredeemably, in all and fingular [Copy out the Lands.) and 
that by two ſeveral Infeftments, a me and de me, in manner 
more fully expreſſed in the above ſaid Contract; as the ſame 
Contract, bearing date, ezc. and containing a Procuratory of 
Reſignarion, a Clauſe of Warranty, the Precept of Safine here- 
after rehearſed, and divers other Clauſes and Proviſions, at 

greater Length holds forth. = . 
(a) In a Caſe where the Inveſiiture is given to an Heir or Aſ- 
ſiguy, this Clauſe of the Inſtrument, as was formerly obſerved, 
ought to be prolonged with an additional one, ſetting forth the 
Feoffee*s particular Title, Thus, if Saſine is given to an Heir, 
carrying Right to the Precept by Service and Retour, you proceed 
in this manner: As alſo, holding in his Hands the Retour of 
a general Service of the ſaid A, as Heir-male to his ſaid decea- 
ſed Father, bearing date, ec. and repreſented, That as the a- 
bove ſaid Diſpoſition, | heritable Bond or Contract of Wadſet, 
and the Precept of Saſine therein contained, were thereby ef- 
fectually eſtabliſhed in his Perſon, he ought alſo to be inveſt- 
ed with the Subject- matter thereof, in Terms of the Act of 
atliament made in that behalf. And if it is granted to an A[- 
freny, yon proceed thus: As alſo, holding in his Hands an Aſ- 
ſignation by the above B, in favour of the ſaid A, his Heirs or 
Aſtigns, paſting over to them the forementioncd Diſpoſition 
[or ce her Writing] and the Precept of Saſine thercin contained; 
to the end that in virtue thereof, and of that his Aſſignation 
\ 5 | | e fo 
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Which Diſpoſition, including the Precept of Sa- 
ſine above and under mentioned (a), the ſaid A 
preſented to C, Bailie in that Part by the afore- 
ſaid Precept ſpecially conſtitute, requiring him at 
the ſame time to ſet about and perform the Du- 
ties of his Office (þ). In agreeableneſs to which 
Deſire, he received the Diſpoſition (c) into his 
Hands, and delivered the ſame to me the Nota- 
ry, to be read and publiſhed to the Witneſſes 
ſtanding by; which accordingly I did, and have 
hereunto annexed the before mentioned Precept 
icſelf, which is as follows: | Tranſcribe the Pre- 
cept Nord for Word | (d). After reading and pu- 
bliſhing the above mentioned Diſpoſition, or o- 
ther Writing, | the ſaid C, in conſequence of the 
| | 682 Office 
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to it, the ſaid A might be forthwith veſt and ſeiſed in the Fee 
of the Lands and others above denominated, according to the 
Direction of the Act of Parliament in that behalf; as the above 
laid Aſſignation, dated, t. doth likewiſe hold forth. 

(a) Or, Which Contract | or heritable Bond] including, &c. 
And add, with the Aſſignation [or Retour] before rehearſed, 
if the Infeftment is given to an Afſizny, or an Heir generally 
erved. ot 
f (% But if the Diſponer or Obligant gave Saſine propriis ma- 
nibus, this Clauſe, repreſenting the Delivery of the Warrant, is 
expreſſed thus: Which Diſpoſition | heritable Bond or Contract, 
c.] the ſaid A preſented ro the above B, humbly defiring, 
Thar in conformity to it, he would enter him to the real Pol- 
ſeſſion of the Subjects therein contained. 3 ns 
(dc) and Retour [or Aſſignation]; or, he received the heri- 
table Bond | Contract of Wadſct or Contract of Marriage] in- 
to his Hands, c. EW, | wn 

(d) It is unneceſſary to repeat the Precept in moſt Caſes wherg. 

the Granter gives Saſine with his own Hands. 
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Office thereby committed to him (a), gave and 
delivered to the ſaid A () heritable State and 
Safine, with Poſſeſſion, corporal, actual and real, 
of all and fingular the Lands, Tenements, Mills, 
Tithes, and others above enumerated (c); by de- 
livering to him (d) a little Earth and Stone of 
the reſpective Lands and Tenements, the Claps 
and Hoppers of the Mills, and an Handful of 


growing Corn | or Stubble | in place of the Tithes 


Ce), conform to the forementioned Diſpoſition 


(Cf) in all Points: Whereupon the ſaid A requi- 


red Inſtruments concerning the whole Matter un- 
= der 

(a) 1f Poſſeſſion was given by a Bailie. But ſav, the ſaid B 
propriis manibus, if the Granter of the Precept performed the 
Formality himfelf. | Ew 
(%) Or, to the ſaid A, as Heir in general ſerved and retour- 
ed to his deceaſed Father; or, as having Right by Aſſi- 
gnation, in manner above related; or, to the ſaid A, for him- 


ſelf, and in name and behalf of his forenamed Spouſe, accor. 


ding to Circumflances. | | 

(c) Or, of all and whole the before mentioned Annualrent 
of —— and in caſe Annualrents ſhould be altered, of ſuch 
an Annuity as ſhould correſpond to the above ſaid principal 
Sum of 
to de uplifted at the Terms above ſpecified by equal Portions, 
forth of the Lands, Baronies and others before denominated, or 
forth of any Part thereof, out of the readieſt Rents, Revenues 
and annual Profits of the ſame, | 

(4) Or, by delivering to the ſaid A [the Proffor] Attorney 
in his Name. Ts | 5 

ſe) Add, and a Penny Money over and above, if it is an 
Jꝛfeſtment of Annualrent. | 5 HE, . 

(f) Or, conform to the forementioned. Contract, [or heri- 
table Bond.] And if the Inveſtiture was given to an Heir ov 
Aſgrzny, add, and general Service [or Aﬀignatice? above ex- 
preſſed. ö | LEES {1 | 


„by the Laws of this Kingdom for the Time, 
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der the Hand of me Notary-publick ſubſcribing. 
Theſe things were done on the Ground of the 


particular Lands, Mills and 'Tenements above men- 
tioned, betwixt the Hours of Ten and Twelve 


in the Forenoon, upon the Day of the Month, in 


the Year of our Loxp and of his Majeſty's Reign, 
reſpectively before written, in Preſence of E and 
F, Witneſſes to the Premiſes ſpecially called and 


| required (a). | Follows the Notary's Atteftation, 


&c.] 


Though Infeftments in burgal Tenements par- 


ticipate of the Nature of Reſignations as much 
as of Saſines, yet ſince they are beſt known by 
the laſt Name, I chuſe to give them a Place in 
this Section among Saſines. | 


| Tnflrument of Safine in Tenements withis Burgh, 


containing ſome ſuitable Variations. 


JN THE NAME or GOD, AME N. Be it 
Luoꝛun to all Men, That on the Day 
of -——, in the Year of our Lo xD One thou- 


ſand ſeven hundred and thirty three, and of the 
Reign of our Soyereign George the Second the 


ſeventh 


7. — 


\ , 4 
* = 8 9 Bees e 


(a) Saſines — manibus, as was already tales notice of, 
uſe to be ſupported by the. Giver*s ſigning the Notary's Inſtru- 


ment, in preſence of the inſtrumentary Witneſſes ; and in that 


caſe this laſt Clauſe ought to be enlarged with that which fol- 
lows : Before whom the ſaid B, in ſupport of the Facts herein 
aſſerted, hath ſubſcribed this Inſtrument on the Day of the 
Date hereof. 2 7 . 
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ſeventh Year, I» Preſencc of me Notary- publick, 
and the Witneſſes ſubſcribing, Appeared A, one 
of the Bailies of the Burgh of E, who paſſed with 
us, in the firſt Place, to that 'Tenement of Land 
which of old pertained to B, afterwards to C, 
and thereafter to D, lying on the South Side of 
the High Street of the ſame Burgh of E, and 
bounded | as in the Diſpo/ition or other Writing ; 
and in the next Place, to | /uch another Tenement, 
and at theſe reſpective Places, E, as Procurator 
for that Effect ſpecially conſtitute by the ſaid D, 
according to the Letter of Procuracy contained 
in a Diſpoſition | Wadſet- right or heritable Bond 
by him in favour of F, his- Heirs or Aſſigns, of 
Date, Cc. (a), ſhewn and publiſhed upon the 
Ground of the particular 'Tenements, reſigned, 
gave up, and by Staff and Baton, as the Cuſtom 
is, ſurrendred, all and ſingular the Tenements of 
Land and others above mentioned, with the Per- 
tinents (); Iz the Hands of the ſaid A, as of 
our Sovereign 'Lord the King, the above D his 
= imme- 


—_— ä — 


—_ 


(a) Or, and at theſe reſpective Places, the ſaid D, propriis 
manibus, purſuant to a Diſpoſition, exc. if Reſignation was 
made by the Reſigner himſelf. 

( Or, — all and whole an Annualrent or yearly Duty 
of one thouſand eight hundred Merks Scots Money, or ſuch an 
Annuity ag, ſhould be anſwerable to the principal Sum of twen- 
ty thouſand Pounds Money foreſaid, according to the Laws 
of this Kingdom for the Time, yearly to be uplifted at Mhit- 
ſunday and Martinmas by equal Portions, forth of the Tene- 
ments of Land and others above mentioned, with the Pertt- 


nents, or forth of any Part thereof, out of the readieſt Rents, 


Revenues and annual Profits of the ſame, RT. 


immediate Superior thereof; to the end that new 
Infeftment of the ſame might be reaſſigned to the 


redeemably, in due and competent Form Ca). 
Accordingly this A, in conſequence of his Office, 
and at the ſpecial Deſire of the Reſigner, gave 
and delivered to the ſaid F heritable State and 
Saline, with Poſſeſſion, corporal, actual and real, 
| of all and fingular the Tenements of Land and o- 
| thers before denominated, with the Pertinents (6 J; 
by delivering to him (c a little Earth and Stone 
| of theſe reſpective Lands and Tenements (d), af- 


he ed Diſpoſition (e) in all Points: Concerning all 
ed, ¶ which the ſame F required Inſtruments under the 
m Hand of me Notary-publick ſubſcribing. Theſe 
of things were done on the Ground of the ſpecifick 
r- Tenements and Gardens above expreſſed, betwixt 
| the Hours of, Oc. | forma communi. | 


in the Contract of Wadſet [or heritable Bond] above rehearſed. 
5) Or, —— of all and whole the aforementioned. An- 
= nualrent of one thouſand eight hundred Merks, or ſuch au 
Annualrent as ſhould correſpond to the aforeſaid prinoipal Sum 


of twenty thouſand Pounds, according to the Laws of this 


ty Kingdom for the Time, yearly to. be uplifted at the Terms 
an above ſpecified by equal Portions, forth of the Lands, Tene- 


n- ments and others above deſcribed, with the Pertinents, or of 
WS any Part thereof. | 
it · (c) Or, by delivering to F, Attorney in his Name. 

e- (4) Add, anda Penny Money belides, if it is an Infeftment 
ti· of Annualrent. SS | e 8 
ts (e) Contract of Wadſet or heritable Bond. And when ſo, 


theſe Words, redcemable always, and under Reverſion in man- 
ner above expreſſed, may be adjected to the Foot of the Clauſe. 


Concerning Inflrument .. 


ſaid F, his Heirs or Aſſignies, heritably and ir- 


ter the Form and Tenor of the before mention- 


| (a) Or, heritably, and under Reverſion in manner ſer forth 


— 2 — 


— —— — — 


Wr. 


| 


j 
T 
ol 
4 
p 1 
1 
1 
1181 
o 2 
i 
1 
*. * 
{#1 
4 18 
1 
81 
{14 
41 
11 
1 
1 
+43 

1 

58 

7 

- 8 

i vl 
- wif 
[39 
1 
- 
$47 

1 

7 , 

345 

1 
4 
N . 
71 9 
11 
* 
in 
ſ! 
3; 
A. 
dire 
114 
45 
-: 
mt 

Ell. 
14 7 

* 

N 
| 
+5 2722 
ff 

"i 

[So * 
{4:38 
1 
1719 
its 

+ 
£W 1 
1 
3 
7400 
© 
i 
1 
3 
9 
ny 
13 
3 
1 * 
* 
2 
7.% 
+ 
:+ =FY 
} 
1 
1 
: 
; 
32 
MD, 
84 4 
—_ 
' 
I 
1 
1 
3 
©: 8 
» 
*:8 
1 
. o 
|} 
[# 
i 
4 
1 
= 
| 
! 
j 
1 
2 
\ fl 
£528 
* 4 
: * 
* 
If 
i-FY 
”: 
: 

i 


—ͤ tit . RIDE A IA x to eee ee. 45. 5, 

5 — —— 1. — — 
— D. gw r - -Y 
— — — — — ——— —— 4 

1 = - 
2 * 
on > — x o 
C N we =_ = ; 


= g - = A _ . N . 
— * ETA PO IE DIFLE re — rr * - - PIT en — 3 c _ * n RECs * mA A — TOOgE: Mas — * 
r . . —— ä BARE — — . Batre Ry —— eee y . —.— ns — — r r 2122S; . 1 eas — . £ 
2... Ss NT neg a SORTS 6; 2 I n . . 2 7 rr 2 wad. Gi e — ä * . . - — — — 2 B . — hk — - ODE. 100) 82 * 4 N | 9 * & DIED I 8 LN 9 2 1 
7 
. * 
* 


240 Concerning Inſtrumeuts. 


An Heir generally ſerved may be ſeiſed in Te- 


nements within Burgh on production of his Pre- 
deceſſor s Infeftment; or one of the Bailiffs of 
the Burgh may ſeiſe the Heir, without a previous 
Service, after he hath taken Cogniſance of his 
Proximity in Blood to the deceaſed Perſon by an 
Inqueſt of the Neighbourhood: And in either of 
theſe Caſes, the following Formulary exemplifies 
the Saſine. . "I 


Safznc to an Heir cognoſced, by Haſp and Staple, 


In Preſence of me Notary-publick, and 
the Witneſſes ſubſcribing, Appeared A, one of 
the Bailiffs of E; who, with B and us, went to 


that Tenement of Land which of old pertained 


to C. who transferred the ſame to D, from whom 
the deceaſed E, Father to the ſaid B, afterwards 
acquired Right, lying, &c. | Deſcribe the Tene- 
ment by its Bounding. | and there the faid A, con- 
formably to the Powers with which he is endow- 
ed in conſequence of his Office, having 1n the firſt 
Place taken Cogniſance and Trial of the Near- 
neſs in Blood to the ſaid deceaſed E, did enter 
the above B, as Son and Heir to him (a), to 
the real, actual and corporal Poſſeſſion of the Te- 
nement of Land above denominated, with the 
Pertinents, by delwering to him the Haſp and 
Staple of the Door of that Tenement, according 

| to 


—— — 


(a) Or, as Son and Heir ſerved and retoured to him, the 
Propiuquity appeared by a general Service. 


CBE TO 2 3 N * 


| Concernin 9 I aſiruments. 24 
to the Cuſtom of Burghs-Royal conſtantly obſer- 


ved in ſuch like Caſes (a) And thereupon the 


{aid B required Inſtruments concerning the whole 
Matter, under the Hand of me Notary-publick 


ſubſcribing. Theſe things were done, Go. 


When the Magiſtrates of a Burgh are charged 
by Letters of Horning to infeft an Adjudger of 
burgal Tenements, they rarely ever diſobey the 


b 7 N 1 — py — " 
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10 à third Party before be is ſeiſed himſelf, the Cognition of hit 


Propinquity in Pload to the Neceaſed, and the purchaſef's In- 
feftment, may be inſerted in one and the [ame Saſine. For In- 
lance, if we may ſuppoſe the Heir now 1 to have for. 
merly given the Tenement out of himſelf by Contract of Mar- 
riage, the Wife's In veſtiture, in that caſe, might be adjained 
thus: Thereafter the ſaid B, in implement of his Part of the 
r ee berwixt him and C his Spouſe, of Pate, 
ec. reſigned, gave up and ſurrendred the aforementioned Te- 
nement, with its Pertinents, to the ſaid A4, as to aur Sove- 
reign Lord the King, the immediate Superior of it; to the 
end that new Infeftment of the ſame might be returned in the 
following manner, namely, the one half thereof, to the ſaid 
B and his aforenamed Spouſe, the longeſt Liver of them two 
in Liferent, and the Heirs of the Marriage, which failing, the 


” faid B his other Heirs or Aſſigns whatſoever, in Fee; and the 


! other half thereof, to himſelf; his Heirs or Aſſigns whatſoeverg 


heritably, in due and competent Form. Which Reſignation 
ſo made, the ſaid 4 accepted, by reeeiving the Symbols in- 
to his Hand; and forthwith gave and delivered to the above 
B, and C his Spouſe, for their reſpective Rights and Intereſts, 
heritable and liferent State and Saſine, with Pofleffion, exc. of 
all and whole the Tenement of Land above deſcribed, with 


the Pertinents, by delivering to the ſaid B, for himſelf and in 


behalf of his Spouſe, a little Earth and Stone of the Ground 
of the ſame, according to the above mentioned Settlement in 


all Points. 
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Charge, but give Saſine anwen- :iThe an- 
ment is in this Bom: >; 


Sahne by the Matiftrates 6; a Burgh, pan a Charg 
to infeſt an Anuager. | 


s Preſence of me Notary-publick, 5 the 
Witneſſes ſubſcribing, Appeared A, one of the 
Bailies of E, who paſſed with us to the Tene- 

1ents of Land and others under mentioned, And 
there, in obedience to the Letters of Horning Te 
ſued out and executed againſt the Magiſtrates of 
that Burgh ar the Inſtance of B, purſuant to a De- 
cree of Adjudicarion, of Date, cc. obtained by 

him before the Lords of Council and Seſſion, in 
an Action againſt C, in payment of che extended 
Sum of j and certain other Sums ſpecified 
in the above ſaid Decree: Aud there, I ſay, the 
ſaid A, in obedience to tlie before mentioned 
Charge, gave and delivered to the above B, heri- 
table State and Saſine, with Poſſeſſion, corporal, 
actual and real, of all and ſingular the Tenements 
of Land and others hereafter denominated, name- 
ly, [ Copy out the Tenements, &c. from the Decree. | 
by delivering to D, Attorney in his Name, a little 
Farth and Stone of the reſpective 'Tenements, Of- 
fice-houſes and Gardens before deſcribed, after 
the Form and Tenor of the above mentioned De- 
cree and Letters of Diligence in all Points: 
Whereupon the ſaid A required Inſtruments, Sc. 
Theſe things were done, S 
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R Eſi ignations may be conſj dered, either as Ex- 


ringutſhments/ of the Fee, or as neceflary 


Concomitants in the Tranſmiſſion of it. If we 


take them in the firſt View, they are by a pecu- 
liir Name called Refignations ad remanentiani; be- 
cauſe the Property of the Fee, with which the 
Vaſſal was inveſted, is then reſigned to the Supe- 
rior ad perpetuam remanentiam And if we con- 
ſider them in the ſecond, they are called Regna- 


tions in favorem; becauſe the Fee is reſigned to 


the Superior, not to remain with him, but to be 
returned to the Party in whoſe tavour Relig 67a” 

tion is made. Concerning the Requiſites and So- 
lemnities of Reſignations of both Sorts, lee Stair, 
B. 2. tit. 11. ( 1, 4. and B. 3. zit. 2. 9 8. 


| Reſignations in favorem being more common 


and ordinary than thoſe ag remanentiam, I ſhall 


oe excmpliry them. 


Inſtrument of Re gnation in favorem. 


1* THE NAME OF. GOD, AMEN. Know 
all Men, That upon the —— Day of 
in the Year of our Loxy : , and of the 


Reign of our Sovereign George the Second the 


Year; In Preſence of A Chief Baron, and 


the reſt of che Barons of his * Court of 
H h 2 Exche- 
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214 Concerning In ſtrumentv. 
Exchequer in Scotland, his Highneſs's Commiſſi- 
oners duly authoriſed for the Purpoſe after men- 


tioned (a); Aud alſo, in Preſence of me Nota- 


ry-publick, and the Witneſſes ſubſcribing, Ap- 


peared B, as Procurator to the Effect under writ- 


ten ſpecially conſtitute by C. conform to the Let- 
ter of Procuratory contained in an abſolute and 
irredeemable Diſpoſition of the Lands and others 
hereafter denominated, granted by the ſaid C ro 
D, of Date, Ec. (b) And there the ſaid B, 


with the outmoſt Humility, reigned, gave up, 


and 


4 
1 2 ——— — #4 


2 = — 
2 — — 


(a) If the Sovereign is Superior; becauſe in that caſe the Lands 
are reſigned to the Barons of Exchequer. But ſay, in Preſence 
of 4, Superior of the Lands and others after mentioned, if zhey 
were reſigned to a Subject. ſuperior. And fay, in Prefence * 
A, Commiſſioner duly authoriſed by B, Superior of the Lands 
and others after mentioned, with Power to receive Reſignati- 


ons on bis behalf, according to a Commiſſion granted to him 


for that Effect, bearing date, r. if the Reſignation was made 
Yo one commiſſioned by him: For as Saſine may be given to the 
Faſſal or his Attorney, ſa Reſignation may be made 10 the Supe- 
ior, or one authoriſed by bim to receive it. 
() or, conform to the Letter of Procuratory contained in 
a Contract of Wadſet betwixt him and D on the one and other 
Sides, of Date, exc. or, conform to the Letter of Procuratory 


contained in an heritable Bond granted by him to D, of Date, 


exc. And if the Reſignation is in ſavour of a third Party, ac- 


quiring Right by a ſingular Title before Reſignation was made by 
the Codent, adjoin this Clauſe : Which is now affigned and 
made over to E, according to an Aſſignation thereof in his fi- 
vour, bearing date, exc. Inſtead of which. Clauſe, ſay, To 
which E, as Son and Heir ſeryed and retoured to the ſaid D do- 
ceaſed, according ro his retoured Service, bearing date, c. 
hath now ſucceeded by Progreſs, if the Rrſignution is in fa- 
vour of one carrying Right to the Procuratory b Service and Ru: 
sour: „„ „ 


* 


| merared (c) + To the end that new Infeſtment 
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„ n 
and by Staff and Baton, as the Cuſtom is, ſur- 
rendred, all and fingular, {| Copy out the Lands, 
&c. from the Conveyance \ (a); together with all 
Right and Title the ſaid C, his Heirs or Succeſ- 
ſors, either had or could anywiſe challenge to the 


ſame, or to any Part thereof (+) - In the Hands 


of the faid A, for himfelf, and in behalf of rhe 
other Barons of the above ſaid Court, his Maje- 


ſty's Commiſſioners as was ſaid, as in the Hands 
of the Sovereign himfelt, the ſaid C his immedi- 


ate Superior of the Lands and others before enu- 


of 


* PF § mm 
** 2 — 


(a). But if it is an Annualrent that was reſurned, ſay, all 
and whole an Annualrent or yearly Duty of ——, or ſuch an 
Annualrent as ſhould correſpond and be anſwerable to the prin- 


| -cipal Sum of by any fupervenient Law for the Time, 
| ro be uplifted at two Terms in the Year, Whizfnday and Mar. 
tinmas, by equal Portions, forth of the Lands and others here- 
after deſigned, namely, ¶ Tranſcribe the Lands, &c. from the 


Bond.] or forth of any Part or Portion thereof, out of the 
readieſt Rents, Revenues and annual Incomes of the ſame. 
(% If the Reſignation proceeded on the Procuratories contain- 


eld in two or more jeparate Writings, breaking off from the firſt, 
| you here begin with the ſecond, . ſaying, In the ſame manner, 
te faid B, as Prgcurator for that Effect ſpecially conſtitute by 
E, according to the Letter of Procuracy contained in a Diſpo- 
ſition [or other Writing] granted by him in favour of the above 
PD, of Date, c. made due and lawful Reſignation of all and 
| fingular ¶ ſuch and ſuch other Subjects, ] together with all Right, 
cc. & ſic de cæteris. lie 1 8 5 | 
(e) If the Subjects reſigned are held of the Crown, Bat ſay, 
In the Hands of the faid A, [or, of the ſaid 4, as Commiſſi- 

| oner ſpecially conſtituted by the above B,] the ſaid C his imme- 
{ diate Superior of the Lands and others before enumerated, if 


they are held of a ſubalrern Superior, 
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of the ſame might be reaſſigned to the above D, 
tis Heirs, Oc. heritably and irredeemably, in 
due and competent Form (a) On condition al- 
ways, Ec. | The Conditions, if there are any in the 
Warrant, are here reckoned up. | Accordingly the 
ſaid A, having accepted the Reſignation by re- 
ceiving the Symbols into .his Hands, forthwith 
reaſſigned and paſſed over to the ſame D ( the 
whole Lands, Baronies and others before deſcri- 
bed c), to be poſſeſſed and enjoyed by him and 
his above named, heritably — irredeemably, in 
all Time coming (d); and that by returning the 


Symbols to the above B, who at the ſame time 


appeared as his Attorney in that behalf: And 
hereupon this B required Inſtruments concerning 
the whole Matter under the Hand of me Notary- 
publick ſubſcribing. Theſe things were done in 
the High Exchequer-houſe at Edinburgh (e), be- 
twixt the Hours of, Oc. | forma communi. | 


(a) Or, heritably, and under Reverſion in manner after men- 
toned, vx. r „ 

(5) Or, to the ſame E, as Heir in general ſerved and retour. 
ed to the ſaid deceaſed D his Father; or, to the ſame E, as ha- 
ving Right by Aſſignation in manner above ſer forth 
(c) Or, the before mentioned Annualrent of - ; and in 
caſe Annualrents ſhould be altered, ſuch an Annuity as ſhould 
be anſwerable to the principal Sum of by any ſuperve- 
nient Law at the Time, to be uplifted at the Terms above ſpe- 
cited by equal Portions, forth of the Lands, Baronies and o- 
thers above denominated, or forth of any Part chereof, out of 
the readieſt 'Rents, exc. © Ow oe 
1 () Or, heritably, and under Reverſion in manner above re- 

ted. | 
(e) Though Saſine or ſymbolical Poſſeſſion muſt be takon on = 

D 33 ͤ C 3 I Sr ON 


As to Reſignations ad remanentiam A ſimple 
Renunciation in favour of the Superior, without 
the Solemnity of a Reſignation regularly per- 
formed, is not the proper Way to cancell a Right 
veſted by Saſine in the Perſon of the Renouncer; 
nothing leſs, in that caſe, than an Inſtrument of 
Reſignation ad remanentiam duly regiſtred being 


fore, that Inſtruments of Saſine muſt be regiſtred 
wirhin ſixty Days after Date, ſo muſt Inſtruments 
of Reſignation ad remauentiam; becauſe it is the 
Regiſtration in either Caſe that effectually com- 


by Procuratories per ſe; but when made to ſub- 
"> altern Superiors, they more ordinarily proceed 


poſitions, or Diſcharges and Renunciations of re- 


en | a Proctor. 


n. TInfrument of Reſignation ad remanentiam. 


aq Preſence, &c. Appeared B, one of the ordi- 
e. nary Macers before the above faid Court; who, 
„ 4 big wt” as 
3 - a ö 
Ground of the particular Tenements paſſed over, Reſignation may 
a ve made at any Place where the Superior or his Commiſſioner 

can be conveniently met with; ſo that this Clauſe of the Inſiru- 
%ment admits of occaſional Changes upon that account ; 
4 45 | ges upon that account. 


/ 
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ſufficient to diveſt him: For the fame Reaſon, here- 


pletes the Alienation. Theſe Reſignations, when 
made to the Sovereign, are generally warranted 


Ion Procuratories ad remanentiam contained in Diſ- 


deemable Infeftments. The following Example 
mT is diverſified with the Formula of a Reſignation 
—propriis manibus, as well as of chat performed by 


in W JN THE NAME or GOD, Au N, &c. Is 
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as in the Hands of the Sovereign himſelf, ad per- 


— . . Friar „2 —— 


as Procutator for that Effect ſpecially conſtitute 
by C according to a Procuratory of Reſignation 
ad remanentiam granted by him to our forenamed 
Sovereign, of Date, Cc. (a), reſigned, gave up, 
and by Staff and Baton, with ſuch Reverence 
and Humility as became him, ſurrendred, all and 
ſingular | „ e the Suledis from the Procura- 
tory or other Writing on which the Reſjgnation pro- 
ceeded. \ together with all Right, Sc. In the Hands 
of the ſaid 4, for himſelf and in behalf of the o- 
ther Barons of the aforementioned Court of Ex- 
chequer, his Majeſty's Commiſſioners as was ſaid, 


petuam remanentiam + To the effect the Right of 
Property of the above mentioned Subjects, then 
ſtanding in the Perſon of the ſaid C being conſo- 
lidated in the Perſon of his Highneſs with his own 
Right of Superiority thereof, the plenum domini- 
um of the whole Lands, Baronies and others a- 
bove reſigned, might thence forward remain and 
abide with him and his Royal Succeſſors, heri- 
tably and irredeemably, in all Time coming (. 

| — | Ac- 


n reer eee 


—— — 
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(a) Or, Appeared B, who propriis manibus, purſuant to a 
Diſpoſition [pr Diſcharge and Renunciation] of the Subjects 
after ſpecified, | granted by him to the ſaid A, of Date, exc. 
if the Reſignation is made to a Sub jack. ſuperior, and is perform- 
ed by the Reſig ner propriis manibus: For as Saſine may be gi- 
ven by the Superior with his own Hand, ſo Reſignation may be 
made by the Vaſſal iu the ſame manner. | 

(b) But if the Lands or other Subjects were reſigned to a ſub- 
Altern Superior, ſay, In the Hands and in favour of the ſaid A, 
his Heirs, ec. ad perpetuam remanentiam: To the end — 


Wenn 
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Accordingly the ſaid A, having received the Sym- 
bols into his Hands, accepted the Reſignation 
to the End and Effect particularly above menti- 
oned: And hereupon he required Inſtruments, 
Oc. Theſe things were done, Oc. (4)- 


erm 
Of Premonition and Conſgnation. 


Het treated in the foregoing Section of 
. 4 the Extinguiſhmenr of Rights by Reſigna- 
tions ad remanentiam, Occaſion now offers to ex- 
plain how they are voided by Orders of Redem- 
ption: But it may ſeem proper, before I enter 
upon this Subject, to unfold a little the Nature 
of Reverſions, or Powers of Redemption, as the 
Baſe on which the whole Order is founded. 
A Revyerſion then, or Power of Redemption, 
is, A Faculty of recovering a Right, which the Ree 
verſer, or Party to whom the Redemption belongs, 
bad given out of himſelf by a voluntary. Alienation, 
or which had been awarded from him by the Dili> 
FC P. —a 
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gence of Creditors in payment of his Debts. This 

is called a legal, and that a conventional Reverſi- 

on; the one having its Origin in Law, and the 

other being founded upon the Agreement of Par- 
Reverſions are voided, or rendred effectual, 

the ſame Way in which they are conſtituted; 


that is, by Conſent, or by Law: By Conſent, as 


when the Reverſion is diſcharged, and the re- 
deemable Infeftment converted into an abſolute 
and irredeemable one; or when the Party that 
owes the Reverſion, on Receipt of the Redem- 


ption- money, renounceth it voluntarily, without 


Compulſion: By Law, as when an Order of Re- 


demption is carried on by the Reverſer, and a 


Declarator of the ſame given out by the Judges. 
This Order of Redemption, in conventional 
Reverſions, muſt be gone about in the preciſe 
Terms of the Reverſion itſelf, and ought to be 
regulated by it in the minuteſt Circumſtance; in- 
aſmuch as if the ſmalleſt Article is not cloſely ob- 


ſerved, the Redemption is plied for in vain. Thus, 


if it is ſtipulated, that Premonition muſt be made 
to the Creditor forty Days preceeding the Term 
at which the Order is intended to be uſed, ſo ma- 
ny Days muſt intervene betwixt the Date of the 


Premonition and that of the Conſignation, with= 


out bringing the former of theſe two into the Com- 
putation; becauſe the want of one Day is ſuffi- 


cient to caſt the Redemption. But in legal Re- 


verſions, one ſhould firſt diſtinguiſh, whether the 
Adjudger hath intromitted with the Rents of the 
: „5 Lands 


e r 7 dent old dw. in. Steen Ro i 3 
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Lands within the Legal or not: For if he has, 
there is no need of an Order of Redemption, 
ſince Action of Count and Reckoning is ſuſtain= 
ed upon Conſignation without it; but where the 


Adjudger hath had no Intromiſſion, or in a Caſe 


where he could have no Super-intromiſſion, as in 
fpecial Adjudications, the Redemption on the 
legal Reverſion proceeds in the ſame Way with 
that on the conventional, to wit, by leading on 
an Order of Redemption, and following out an 
Action of Declarator of it. The firſt Step, there- 
fore, in the Order, is that of Premonition; Which 


is, An Act of the Reverſer of a redeemable Right, 


or of one authoriſed by his ſpecial Mandate, forte 
warning the heritable Poſſeſſor at the time, though 
4 ſingular Succeſſor, to appear and receive the Re- 
demption-money, at the Time and Place mentioned 


in the Rever/ton, Bur in the Redemption of Ad- 


Judications, as there is no determinate Time or 


Place aſſigned by Law for uſing the Order, the 


Adjudger may be premonithed to receive his Mo- 
ney, upon any Number of Days before-hand the 


Redeemer hath a mind, even though 1t were on 


that very Day the Adyertiſement is given: The 
Place of Redemption, nevertheleſs, whether the 
Adjudger's own Dwelling, the Ground of the 
Lands, or the Church of the Parith in which 
they ly, (the moſt proper Places ot Redempti- 
on in this Caſe,) muſt be particularly condeſcend- 
ed on. 5 5 
Mben the Reverſer is ſo taken up that he can- 
not go about the * himſelf, he gives 


o 
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a Procuratory to one to perform the Solemnity 
for him} the Form of which Procuratory is as 


Procuratory of Premonition and Conſignation. 


K prietor of the Lands and others under men- 
tioned (a), have made and conſtituted, as I, at 
this preſent, make, conſtitute and ordain, B and 


C, and each of them, pe or ſeverally, my very 


lawful and irrevocable Procurators, for me, and in 
my Name, to paſs, and, in Preſence of a Notary 
and Witneſſes, premoniſn D, and his 'Tutors and 
Curators for their Intereſts, perſonally or at their 
Dwelling-places, to attend upon Whitſunday next, 


betwixt Mid-day and Sun-ſet, at | Mention the 


Place of Redemption. | there to receive from me, 
on Delivery of 'an authentick Renunciation and 


Grant of Redemption of the Subjects under writ- 


ten, namely, all' and ſingular theſe my Lands of 

Name the Lands. | diſponed and paſted over to 
the deceaſed E, Father to the ſaid D, by a Con- 
tract of Wadſet bet wixt him and me on the one 
and other Sides, bearing date, &c. by which 
Contract it is provided, That theſe Lands ſhall 
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(a) If the Reverſor is Minor, the Concurrence of his Curators 
is neceſſary to authoriſe the Deed; and if he is under the Yeats 
of Phpillarity, the Tutors muſt act in his Name: So that one 
fhould obſerve the Variations occaſioned by either of thefe Cix- 
cumſtances as they occur; which are ſo minute, by the by, that 
they only need to be hinted at. Sx ble ela gr e 
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be redeemable by me, upon Payment, Ec. in 
Manner and upon the Premonition therein expreſ- 


ſed (a) There, I fay, to receive from me, or 


from my Procurators in my Name, the above ſaid 
principal Sum of ——, with the other Sums 
ſpecified in the Clauſe of Reverſion before re- 


hearſed (h); and, in a Word, to hear and ſee 


that I am ready to fulfil the ſeveral Articles I 
ſtand bound to perform before I can claim the 
Redemption. Further, J hereby impower my 


forenamed Proctors, jointly and ſeverally, as was 


ſaid, to appear at the Time and Place before 


(a) But if the Subject ta be redeemed is an Infeftment of An- 
nualrent, ſay, There to receive from me, upon granting an 
ample Diſcharge and Renunciation of the Subject under writ» 
ten, namely, all and whole an Annualrent of ——, or ſuch an 
Annualrent as ſhall be anſwerable to the principal Sum of 


by the Laws of this Kingdom for the Time, uplifiable yearly 


forth of theſe my Lands f. — 


with the Pertinents, conform to an heritable Bond, of Date, 
Cc. granted by me to the ſaid D concerning the foremention- 
ed Annuity. by which Bond it is declared, That the ſame An- 
nuity ſhall be redeemable by me, my Heirs or Aſſignies, on 
payment, ec. in Manner and upon the Premonition therein 
expreſſed. And if it is an Infeftment on an Adjudication, ſay, 
— namely, all and ſingular theſe my Lands of, exc. a- 
warded to the ſaid D by a Decree and Sentence of Adjudication, 
pronounced by the I.ords of Council and Seſſion, upon the 
— Day of, ec. in payment to him of the extended Sum 
of =—=——, and certain other Sums mentioned in the afore- 
ſaid Decree. 5 „ 
(o,, =— with the other Sums accruing due by the 
Decree oſ Adjudication above rehearſed, an Account of which 
Sums you are hereby enjoined to require from the ſaid P, that 
the ſame, in caſe of his Abſence, may be conſigned far his Be- 
hoof in manner afterwards related. „„ 
15 | . TTT 


8. + * 5 
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written, and to offer or deliver to the above D 


the aforeſaid Sums, upon his granting the Re- 
nunciation already mentioned; and in caſe of his 


Abſence, or Refuſal to receive theſe Sums, to 


Yrant the Renunciation, or give up the Contract 
of Wadler | or other Writing above recired, with 
the Charter and Saſine enſuing upon it, To con- 
ſign the Money, in either of theſe Caſes, in the 


Hands of | Name the Confignatary. | and to pro- 


teſt, that the particular Subjects before rehearſed 
may from thenceforth be holden as duly redeem- 
ed from him, his Heirs and Succeſſors, in Terms 
of the Clauſe of Reverſion already related in all 
Points (a) - And thereupon to take Inſtruments, 
and do every thing elſe in relation to the Affair 
here mentioned, that to the Office of a Proctor, 
in ſuch Caſes, is known to appertain, or that I 
might do my elf if I were eee | Regiftrati- 
en for Preſervation. | 


'The Creditor being premoniſhed to receive - his 


Money and renounce his Claim at a certain Time 


and Place aſſigned him, the Premonition mult ap- 
pear by an Inſtrument of the Notary who was 


preſent at the F ormality 3 and this Inſtrument is 


ſo material in bringing about. the Redemption, 
and hath ſuch a neceſſary Connexion with the reſt 
of the Order, that no other Writing or Admi- 


nicle whateyer can N the want of it. Sri 
tile 


— 


(a) Or, — in Terms of ts Act of Parliament, cons 
cernmg the Redem Feen of pale dens, in all Points, 
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Stile of one, therefore, is here ſubjoined, as fol- 
lows: 
Inftrument of Premonition. 
1 — „the — Day of ——, in the 


' Yeat of our Lo x D One thouſand ſeven hun- 
dred and thirty three, and of his Majeſty's Reign 
the ſeventh Year, In Preſence of me Notary-pu- 


blick and the Witneſſes ſubſcribing, Appeared A, 


who, purſuant to a Procuratory granted to him by 
B, of Date, Oc. went with us, in Preſence of D (aq, 
where, after reading and publiſhing the above 
faid Procuratory, and allo the Contract of Wad- 
ſet after mentioned (, he-premoniſhed and fore- 


warned the ſaid D to await on Whitſunday next, 


betwixt Mid-day and Sun-ſet, at the Place af= 


ſigned for uſing the Redemption, | there to receive 


a d — — — — 


(a) But if the Party to whom Premonition is made cannot be 
found perſonally, he uſeth to be cited at the Plate of his Abode; 
and the Domicil, in that caſe, ought to be particularly pointed 
out, in this manner: went with us to the Dwelling 
houſe of D, in the Town [or Pariſh] of E, at which Place he 
and his Family preſently reſide. And if he is not in Scotland, 


or has no fixed Place of Reſidence, the Order of Redemption pro- 


ceeds upon Letters of Premonition under the Signet, iſſued out by 
Authority of the Lords of Seſſion; and the Party, in this caſe, 
muſe be cited at the Market- croſs of Edinburgh, and at the Pier 
and Shore of Leith, as ſhall be ſhewn hereafier. 

(b) Or, and alſo an Extract of the Adjudication after men- 
tioned; or, and alſo an Extract of the Saſine enſuing on the 
heritable Bond afcer mentioned, which is declared by the Bond 


_ itſelf to be a ſufficient Reverſion for uſing the Order of Redem- 
ption under written, according to Circumſtances. | 


trom the above B | as in the foregoing Procuratory, 
| | f mutatis 


_ om. 
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158 Concerning Inſiruments. 
mutatis mutandis, downward to the following Clauſe,] 
and, in a Word, to hear and ſee that he is rea- 
dy to fulfil the ſeveral Articles he ſtands bound 
to perform before he can claim rhe Redemption: 
In the ſame manner, the ſaid A advertiſed the a- 
bove D to bring with him ar the Time and Place 
before written, the Contract of Wadlet | or other 


Mriting] above rehearſed, and the Infeftments en- 


ſuing upon it, with an authentick Renunciation 


and Grant of Redemption of the ſame, in favour 


of his forenamed Conſtituent, the Reverſer, his 
Heirs and Succeſſors; and certified, that in caſe 
of his Abſence, or Refuſal to receive the afore- 


ſaid Sums, to grant the Renunciation, or to give 


up the Inveſtiture already mentioned, the ſaid B, 
in either of theſe Caſes, would: conſign the Mo- 
ney in the Hands of, Sc. and proteſt that the 
particular Subjects betore mentioned ſhould thence 
forward be holden as duly redeemed from the a- 


bove D, his Heirs and Succeſſors, in Terms of 


the Clauſe of Reverſion already recited in all 
Points (a) And hereupon the faid A required 
Inſtruments, c. Theſe things were done, Oc. 


Mention the Place where Premonition was made. | 


betwixt the Hours of, Oc. in Preſence of E and 
H Witneſſes to the Premiſes ſpecially called and 


required (. N 


1 


(a) Or, in Terms of the Act of Parliament . the 

Redemption of Adjudications, in all Pointe. 

(6b) When Premonition is made to one at the Place of his Ha- 

mation, it is cuſtomar) to affix a Schedule or ſhort Draught 4 
5 i 


LO 
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VN. B. Beſides the Subſcription of the Notary 
and Witneſſes, the ultimate requiſite of theſe and 
all other Inſtruments of leſs Moment, is, the No- 
tary's Docquer, affirming the Truth of the Facts 
repreſented in the Inſtrument. This Docquet is 
not made up of a Number of fixed and unal- 
terable Words, like the Atteſtation ſubjoined to 
Inſtruments of higher Importance; bur is ſuch as 
the Notary aſſumes tor himſelf on his Admiſſion 
to the Office: As, ©uod vidi, aſſero; Due atte= 
for; Pramiſſa eſſe vera, ego A, Notarius publicus 


requiſitus, atteftor, and the like. 


Premonition to one under Age muſt not onl 
be made to the Ward or Minor himſelf, but to 
his Tutors and Curators, either perſonally, or by 
Letters of Supplement at the Market- croſs of the 
head Burgh of the Juriſdiction where the Minor 
reſides. The following Inſtance is framed in a 
Cate of thai +... 5, - | 


Kk - Tftrument 


e 8 * CIs 3 * * 4 
— 


the Inſtrument to the moſt patent Gate of the Dwelling 3 and 
the Notary, in ſuch a Caſe, onght to adject a Clauſe to the Foot 
of the Inſtrument, averring the Order to have been performed in 
that manner. The Clauſe I ſpeak of might be mentioned thus: 
But in regard the ſaid D was abroad, and could not be found 
perſonally, I the Natary, therefore, affixed to the moſt patent 
Door of his Dwelling-houſe above deſcribed, an authentick Co- 
py of this Inſtrument, ſubſcribed by me and the forenamed 
Witneſſes at the Time of the Date hereof, - 
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Inflrument of Premonition after another Form. 


In Preſence of me Notary=publick and 
the Witneſſes after named, Appeared A, Procu- 
rator to the Effect under written duly authoriſed 
by B, Tutor-teſtamentary to C, according to a 
Procuratory granted to him, of Dare, c. and 
paſſed with us, in Preſence of D, one of the two 
 Heirs-portioners ſerved and retoured to the de- 
ceaſed E, and likewiſe in Preſence of F, Daugh- 
ter and Heir- apparent to the deceaſed G, the o- 
ther Siſter and Heir- portioner of the ſaid decea- 
ſed E; where, after reading and publiſhing the 
above mentioned Procuratory, and alſo the Con- 
tract of Wadler after ſpecified, he premontſhed 
them to attend upon Whitſunday next, betwixt 
Mid-day and Sun-ſet, within the New Seſſion- 
houſe of Edinburgh, at that Place where the Com- 
miſſaries ule to fit in Judgment, there to receive 
from the above B, as Tutor to the ſaid C, or 
from his Proctor in his Name, the Sum of 

for the Redemption of the Lands of —— - 
, diſponed and paſſed over to the ſaid E 
heritably, under Reverſion notwithſtanding in 
manner mentioned in a Contract of Wadſet be- 
twixt him and H on the one and other Sides, of 
Date, Oc. to which Reverſion the ſaid C hath 
ſucceeded by Progreſs, as his Title is more ful- 
Iy ſer forth in the Procuratory of Premonition a- 
bove expreſſed. He like wiſe advertiſed them, 
that the ſaid B, in behalf of his Pupil, was rea- 
dy 


7 
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dy to fulfil all the other Articles the Reverſer 
_ ſtands bound to perform by the aforementioned 
Contract, upon condition they gave in at the time 


of Redemption, this Contract itſelf, the Charter 


and Saſine enſuing upon it, and an ample Renun- 
ciation and Grant of Redemption, in favour of 
the ſaid C, his Heirs or Aſſignies, of the whole 


Lands, Baronies and others, therein and before 
rehearſed; and certified, that in caſe of their Fai- 


lure ſo to do, the ſaid B would conſign the Mo- 


ney for their Behoof, and proteſt that his Pupil 


might from thenceforth have full and free Ingreſs 


and Accels to the abſolute and unlimited Poſſeſ- 


ſion of the above ſaid Eſtate, in Terms of the 
Clauſe of Reverſion already mentioned in all 


Points. In the ſanie manner, this A, as Meſſen- 


ger and Sheriff in that Part, ſpecially conſtitute | 


y his Majeſty's Letters of Supplement under the 


Signet, bearing date, Oc. went with me and the 
Witneſſes to the Market-croſs of „ the head 


Burgh of the Sheriffdom of ——-, within which 
the ſaid D and F conſtantly reſide, and there, 
after he had read and proclaimed the aforeſaid 
Contract and Letters of Supplement, and had cal- 


led our Oyes three ſeveral Times, he made Pre- 
monition to 
the aforenamed Wadletters, and to all others 


„Curators to 


their Tutors or Curators, for their Intereſts, To 


appear at the Time and Place above written, to 


the End and under the Certification particularly 


above mentioned ; leaving a juſt and authentick 


Copy: of the Letters of Supplement affixed to the 
2 2 5 Lßzͤ 8 | afore 
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aforeſaid Market-croſs after he had fo done : . 


Concerning which, as well as the ſeveral other 
Particulars herein afferted, he required Inſtru- 
ments, Ec. Theſe things were done betwixt the 
Hours of — and.— in the Afternoon, upon the 
Day of the Month, in the Year of our Lozn, 


and of his Majeſty s Reign, reſpectively before 


ſpecified ; before theſe Witneſſes, viz. to the Pre- 


monition of the ſaid D and F perſonally, A and 


B, and to that of their Tutors and Curators at 5 


the Market-croſs of „C and D. 


It was formerly ſaid, that if rhe Perſon :» 


whom Premonition is made hath gone out of the 


Kingdom, or if he have no fixed Place of Reſi- 


dence, the Order of Redemption proceeds upon 


Letters of Premonition under the Signet, iflued 
out by Authority of the Lords of Seſſion; and 


that the Party, in this Caſe, muſt be cited at the 
Market-croſs of Edinburgh, and Pier and Shore 
of Leith, 


Inſtrument of Premonition, in a Caſe where the Par- 
ty premoniſhed is not in the Kingdom. 


Appeared A, Meſſenger and Sheriff, to thi 
Effect under written, ſpecially conſtitute by the 
Sovereign's Letters of Premonition iſſued out at 
the Inſtance of B, Son and Heir ſerved and re- 
toured to the deceaſed C, and went with us to 
the Market- croſs of Edinburgh, and likewiſe to 

the Pier and Shore of Leith, at which reſpective 
Places, 
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Places, after he had proclaimed three ſeveral 
Oyezes, he publiſhed the above ſaid Letters, and 
in his Majeſty's Name and Authority premoniſh= 
ed D, preſently out of the Kingdom, to attend 
upon the Day of —— next to come, with- 


in the New Church of Edinburgh, at that Place 


where the General de have their annual 


Meetings, there to receive from the ſaid B, or 


from his Procurator in his Name, the accumula- 
ted Sum of , and the other Sums ſpecified 
in a Decree of Adjudication, pronounced in his 


favour by the Lords of Seſſion in a Purſuit a- 


gainſt the ſaid deceaſed C, and that for Redem- 
ption of the Lands of — — and the other 


Subjects, with the Pertinents, mentioned in the 


aforeſaid Decree. Moreover, he fore warned the 
ſaid D to bring with him, at the Time and Place 
above mentioned, this Decree itſelf, the Grounds 
and Warrants upon which it proceeded, and the 
Charter, Saſine, Decrees of Removing and Mails 


and Duties, enſuing upon it, with an ample Diſ- 


charge and Renunciation of the whole, in fa- 
vour of the above B, his Heirs or Aſſignies; and 
certified, that in caſe of his Failure in either of 


theſe Reſpects, the lame B would conſign the 


Money upon the Adjudger's Peril, and proteſt 


that the Lands and others before mentioned might 
from that time forward be holden as duly re- 
deemed from him, according to the Direction of 


the Act of Parliament in that behalf. Theſe 
things done, the ſaid A, affixing an authentick 
Copy of the Letters of Premonition to the Mar- 

„„ . 5 kets 
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ket-croſs of Edinburgh, and another to the Pier 
and Shore of Leith, required Inſtruments, Ec, 
This Solemnity was performed at the reſpective 
Places of Premonition already mentioned, be- 
twixt the Hours of, Sc. in Preſence, Ec. 


The limited Pay of Redemption being come, 
the Reverſer, or his Attorney, goes with a No- 
tary and Witneſſes to the Place condeſcended 
upon, where they attend from Mid-day to Sun- 
ſet; and if the Party premoniſhed does not ap- 
pear, or, appearing, refuſeth to accept the Re- 
demption- money, and to renounce and give up 
his Claim, after publiſhing the Right of Rever- 


ſion and Inſtrument of Premonition, and nume- 


rating a Part of the Sums, they conſign the Mo- 


ney in the Hands of the Perſon nominated for 
that End, for whoſe Sufficiency the Conſigner is 
nowiſe anſwerable; but it no Conſignatary is na- 
med, the Money may be conſigned in the Hands 
of the Clerk of the Bills, on the Peril of him that 
owes the Reverſion, or in the Hands of any o- 
ther Perſon, on the Peril of him to whom the Re- 
verſion belongs; and the Conſignation in either 
Caſe exempts the Redeemer from being liable 
for the Intereſt of the Sums conſigned: But then 


he would do well to get the Conſignation avouch- 


ed by a Writing under the Contignatary's own 
Hand; becauſe the Inſtrument of a Notary, tho 
actus Mficii, is not ſufficient to prove the Receipt 
of the Money againſt him. | 


The Conſignation muſt not only appear 25 
| „ 


mentioning the Deed upon which the Redempti- 
on is grounded, and recapitulating the ſeveral 
Steps of the Order prior to that of the Conſigna- 
tion itſelf, with which the Inſtrument concludes. 
As for Example: 


I nftrument of Redemption and Confignativn. 


| Appeared A, Attorney to the Effect after 
ſpecified ſpecially conſtitute, according to a Pro- 
curatory granted to him by B, of Date, c. and 
went with us to the New Seſſion-houſe of Edin- 


burgh, to that Part of it where the Commiſlaries 


uſe to fit in Judgment, and there, after reading 
and publiſhing a Contract of Wadſet, dated, Ec. 
by which the ſaid B diſponed and made over to 
the deceaſed C, his'Heirs and Succeffors, all and 
fingular theſe his Land of | Mention the Lands.] 


heritably, under Reverſion nevertheleſs, on pay- 
ment, Cc. in Manner and upon the Premonition 


ſpecified in the above ſaid Contract (a) And in 
: | 1 like 


— 


(a) Or, after reading and publiſhing an Extract of the In- 
ſtrument of Saſine, enſuing upon an heritable Bond, dated 
, by which Bond the ſaid B became bound to veſt and 
ſeiſe the deceaſed C, his Heirs and Succeſſors, in an Annval- 
rent of ——, or ſuch an Annualrent as ſhould be anſwerable 
ro the principal Sum of , by any ſupervenient Law at 
the Time, to be uplifted forth of the Lands of 1 


ö 


„and others mentioned in the above 


faid Bond ; | whereby it is appointed and ſtipulated, That the 


ſame 


| 
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Form of Inſtrument, as well as the Premonition, 
but the Inſtrument muſt be very full and ample, 
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like manner, after reading and publiſhing the be- 
fore mentioned Procuratory, authoriting the ſaid 
A to make the Premonition, and perform the reſt 
of the Order under written, in manner after- 
wards related: Again, after reading and publiſh- 
ing an Inftrument of Premonition under the Hand 
of D Notary-publick, ſetting forth, That the 
ſaid A, in agreeableneſs to the fame Procuratory, - 
had, on the — Day of laſt paſt, fore- 
warned and premonithed E, Heir-apparent to the 
faid deceaſed C and his 'Tutors and Curators for 
their Intereſts, to attend at the Time of the Date 
hereof, in the New Seſſion-houſe of Edinburgh, 
at that Part of it already mentioned, there to re- 
ceive from the above B, or from his Procurator 
in his Name, the aforeſaid principal Sum of , 
with the other Sums accruing due to him by the 
Clauſe of Reverſion | or Decree of Adjudication] 
before rehearſed, and to hear and ſee that the 


ſaid B was ready to fulfil all the other A 
| 4 INS 


fame Annualrent ſhall be redeemable and under Reverſion, on 
payment, c. in Manner and upon the Premonition therein 
expreſſed; and that a Copy of the Bond, or an Extract of the 
Saſine to follow upon it, ſhall ſerve as a ſufficient Reverſion 
for uſing the Order of Redemption under written, notwith- 
ſtanding any Law or Statute to the contrary. Or, after read- 
ing and publiſhing an Extract of a Decree of Adjudication, gi- 
ven out by the Lords of Seſſion upon the — Day of ——, 
in favour of the deceaſed C, purſuant to a Suit commenced 
ar his Inſtance againſt the above B, from whom the Lands of 
— — - ◻⏑＋¼“— and others therein ſpecified are award- 
ed, and appropriated to the ſaid C, his Heirs and Succeſſors, 
in payment of the extended Sum of —, and certain 
other Sums mentioned in the above ſaid Decree. | 
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the Reverſer is bound to perform before he can 
cHñim the Redemption; and alſo ſetting forth, That 
he had advertiſed the ſaid E, and his Tutors and 


Curators, as was ſaid, to bring with them, at the 


Time and Place above written, the aforeſaid Con- 
tract | or other Writing | itſelf, the Charter and 
Saſine enſuing upon it, and an ample Renuncia- 
tion and Grant of Redemption of the Infeftment, 


in favour of the ſaid B, his Heirs or Aſlignies, 
and that he certified them, in caſe of their Ab- 


ſence, or Refuſal to receive the aforeſaid Sums, 
to grant the Renunciation, or give up the Inve- 
ſtiture before mentioned, he would, in either of 
theſe Caſes, conſign the Money for their behoof, 
and proteſt that the Lands [or Annualrent] and 


others above recited, might thence forward be 


holden as duly redeemed from the ſaid E, in 
Terms of the Clauſe of Reverſion before related, 
in all Points (a) And there, I ſay, after read- 
ing and publiſhing the before mentioned Wri- 
tings, the ſaid A, purſuant to the above ſaid Procu- 
ratory, numerated the Money due to the ſaid E, 
and offered to deliver the ſame to him, on Re- 


ceipt of the forementioned Inveſtiture, and of an 
ample Renunciation and Grant of Redemption 


of the Infeftment, in favour of the above B, his 
Employer: But in regard the faid E only thewed 
he was ready to receive the Money, and to deli- 
ver up the Inveſtiture, without giving in a Re- 

| | nunclation, 
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(a) Or, in Terms of the A& of Parliament concerning the 
Redemption of Adjudications, in all Points: | 
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nunciation, and Grant of Redemption of the In- 
feftment, at leaſt a formal and regular one, con- 
taining a Procuratory of Reſignation, and che o- 


ther neceſſary and accuſtomed Clauſes (a); and 


beſides, that he was not in a Condition to re- 


poſſeſs the Reverſer, nor to renounce and recon- 


vey the Infeftment, as being only Heir appa- 
rent, and not ſerved and retoured, to the de- 
ceaſed E, his Predeceſſor; the ſaid A therefore, 
having awaited at the Place of Redemption till 


Sun: ſet, did then, according to the Directions of 
the above mentioned Procuratory, conſign in the 


Hands of | Name the Confignatary.\ the aforeſaid | 


principal Sum of and the Annualrents 
thereof reſting at this Day's Date (5); and pro- 


teſted, that the Lands and others above written 


ch, might from that time forward be holden as 


— 


(a) Or, But in regard the ſaid E, nor no Perſon in his Name, 
app cared in that behalf, though he and his Curators were three 


I imes loudly called on, at the moſt patent Door of the Place 


of Redemption above denominated, F the Party premoniſhed 
did not appear at all. 


(b) Add, with the Sum of — beſides, to the end that out 


of this laſt Sum, the ſaid E might be repaid of the Expence of 
tus Predeceſſor's Infeftment, and of the Entry or Compoſition 
to the Superiors, according as his Account of both ſhall be a- 
ſcertained by Modification of the Lords of Seſſion, in the Pro- 
ceſs of Declarator after mentioned, if the Money is due by an 
Infeſtment on an Adjudication; becauſe in that caſe the Crder 
of Redemption is not uſed with Effect, unleſs the Debtor conſig ns 


the Expence in leading on and perfecting the Diligence, as well 


as the principal Sum and Annualrents. : 
(e) Or, that the Annualrent or yearly Duty above written, 


ar d the Lands and others out of which it is upliftable, if it is 


an lujeftment , Annualrent that is ſought to be redeemed, 


duly 
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duly redeemed from the ſaid E, his Heirs and 
Succeſſors, in Terms, c. and that the above B, 
his Conſtituent, might have full and free Ingreſs 
and Acceſs to the abſolute and unlimited Poſſeſ- 
ſion of theſe Lands, and the ſaid E and his above 
named, not only utterly ſecluded from them, but 
made liable in the Expence of the Proceſs of De- 


clarator, to be commenced for eſtabliſhing the 


Redemption herein mentioned, and in all Coſt 


and Damage the ſaid B may happen to ſuſtain on 


account of the Conſignation. Hereupon the ſaid 


A required Inſtruments, c. Theſe things were 
done at the particular Place of Redemption al- 
ready ſpecified, bet wixt the Hours of Twelve in 
in the Forenoon and Nine in the Evening, in Pre- 
ſence, Oc. e 1 


The Redemption being thus far followed out, 


the next and ultimate Step in the Order 1s, an 


Action of Declarator, craving the Redemprion 


may be tound orderly proceeded in, and that the 
Defender may be decerned to renounce and re- 
convey the Inteftment, and to remove from the 


Lands, that the Purſuer may enter to them : But 
where the Order of Redemption is uſed againſt 
the apparent Heir of him that owed the Rever- 
ſion, the Heir cannot be decerned to denude and 


Teconvey, if he was not firſt charged to enter; 


becauſe he muſt be Heir ſerved and infeft, before 
he can do ſo. However, the Declarator itſelf, 
having the Effect of a voluntary Redemption, is 
ſufficient to r Right with reſpect e- 

2 ven 
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ven to ſingular Succeſſors: Though a Reſigna- 
tion ad remanentiam would indeed be the pro- 
per Way to reinveſt the Reverſer, if the redeem- 
able Infeftment was held of himſelf; as an In- 
feſtment de novo would be, if it was held of his 
Superior. | 


FP 


SECT. IV. 
Of Requiſition and Attendance, 


WR Hen: whe Time prefixed for Payment of 
| the Redemption-money 1s governed by 
the Requiſition to the Reverſer to pay it in, if 
the Creditor deſires to have his Money repaid ra- 
ther than retain the Security given him for it, he 
muſt give notice of his Intention in manner pre- 
ſeribed by the Clauſe of Requiſition before he 

can effectuate his Purpoſe; and if the Debtor 
withſtands the Advertiſement, by with-holding 
the Money after Intelligence is ſo given him, the 
Creditor may either adjudge the Right of Re- 
verſion from him, or ſecond the Requiſition with 
any other Diligence he hath a mind. - i 


This Requiſition muſt be gone about with the 
ſame Solemnity that is uſed in the Premonition; 
and when performed by a Mandatary, it muſt 
be warranted by ſuch a ſpecial Procuratory as that 


which follows, 


Procuratorꝝ 
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Procuratory of Requiſition and Attendance. 


BE IT KNOWN to all Men, That 1 A, Ina ſ 


much as B, by a Contract of Wadſet betwixt 
him and me on the one and other Sides, of Date, 
Sc. fold and impignorated to me, my Heirs or 
Aſſignies, in ſecurity of the Sum of then 
advanced and paid in to him, all and ſingular the 
Lands of —— , and others mentioned in the a- 
foreſaid Contract (a); and engaged himſelf, at 
whatever Time I ſhould deſire rather to have my 
Money repaid than retain the Security given for 


itz forthwith to make payment of the above faid 
Sum of 
of that Sum, and the termly Penalties incurred 


„ With the bygone Annualrents 


through the untimely Payment of theſe Annual- 
rents, under the penal Sum of in caſe of 
Failure; provided only Requiſition was made to 


him forty Days preceeding the Time at which I 


intended to have the Money called for: And in- 
aſmuch as, being indeed deſirous to have my Mo- 
ney repaid rather than retain the Security here 
mentioned, I have propoſed to make the Requi- 

| fition 

(a Or, Inaſmuch as B, by an heritable Bond, bearing date, 
exc. became bound, in ſecurity of the Sum of — which [ 
then paid in to him, to veſt and ſeiſe me, my Heirs or Aſſi- 
gnies, in an Annualrent or yearly Duty of —, and in caſe 
Annualrents ſhould be altered, in ſuch an Annualrent as ſhall 


correſpond and be anſwerable to the firſt mentioned Sum, by 
the Laws of this Kingdom at the Time, to be uplifted forth of 


the Lands of — — and others mentioned in 
the aforeſaid Bond. | | 


— — 


i 
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fition under written : Have therefore made and 


conſtituted, and at this preſent make, conſtitute 
and ordain, C and D, and each of them, jointly 


or ſeverally, my very lawful and irrevocable Pro- 


curators, tor me and in my Name, to paſs, and, 
in Preſence of a Notary and Witneſſes, advertiſe 
and require the ſaid B, perſonally or at his Dwel- 
Iing-houſle, to attend upon Whitſunday next, be- 
twixt Mid-day and Sun-ſet, within St. Giles's 
Church in Edinburgh, at that Place where the 
Monument of the deceaſed James Earl of Mor- 


ray is erected (a), there to make payment to me, 


or to my Attorney in my Name, of the before 
mentioned principal Sum of 
gone Annualrents of that Sum, and the termly 
Penalties incurred through the untimely Payment 
of them; and on Delivery of the Money, to get 
up the Contract of Wadſet | or heritable Bond] 
above rehearſed, the Charter and Saſine enſuing 
upon it, and an ample Renunciation and Grant 
of Redemption of the Infeftment, in favour of 
him, his Heirs and Succeſſors, to be kept and u- 


ſed by them as their own proper Evidences in 
time coming. In the ſame manner, I hereby im- 


power my forenamed Procurators, jointly and ſe- 
EN: verally 


* 


— 


(a) But if there is no particular Place condeſcended on in the 
Clauſe of Requiſition, for Delivery of the Redemption. money, 
| ſay, to attend upon Whitſunday next, betwixt Mid-day and 
dun- ſet, at that individual Place where Requiſition is made to 
him; becauſe the Reverſer, in this caſe, muſt be warned to pay 
it in where Requiſition is made: For which Reaſon one ſhould 
always make choice of a fit Place in giving the Advertiſement. 


, with the by- 


* EF onk 
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verally as was ſaid, to appear in my behalf at 


the Time and Place above mentioned, to receive 


from the ſaid B the particular Sums accruing due 
to me by the heritable Security before ſpecified, 


and on Receipt of theſe Sums, to deliver up the 


Writings of my Inveſtiture, with an authentick 
Renunciation and Grant of Redemption of the 


Infeftment; but in caſe of his Abſence, or Re- 
fuſal to pay in the Money, to proteſt that he hath 


incurred the penal Sum of „mentioned in 
the Clauſe of Requiſition before recited, and that 
he may be liable in payment of the ſame accor- 
dingly; and alſo, to proteſt that the Diligence, 
perſonal or real, ſeconding the Requiſition, may 
in nowiſe weaken or invalidate the heritable Se- 
curity before written, but that the ſame Security, 
nevertheleſs, may continue in its utmoſt Effect 
till the whole Sums above ſpecified are thorough- 


Iy ſatisfied: And hereupon to take Inſtruments, 


and do every thing elſe in relation to the Premi- 
les, that T might do my ſelf if I were preſent. 


The Reverſer being accordingly advertiſed of 
his Creditor's Intention, the Inſtrument ſetting 
forth the Intelligence muſt make ſpecial menti- 


on of the Procuratory warranting the Requiſiti- 


on, under the Pain of Nullity; and this is par- 
ticularly to be regarded, becauſe it is the Vali- 
dity or Informality of the Requiſition that ren- 


ders the Sum moveable, or continues it heritable 


with reſpect to the Creditor, and that deter- 
mines 


hun mr be 
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mines whether the Succeſſion to the Subject is 
carried to his Executors, or remains with his 
Heirs. Thence it is that this Formality is requi- 
red in a Requiſition, which in a Premonition is 
not ſo neceſſary. The Caution J am here inſi- 
nuating, is obſerved in the following Inſtance. 


Inſtrument of Requiſition. 


Edinburgh, he jfir/# Day of Auguſt, in the Year 
of our LORD One thouſand ſeven hundred 
and thirty three, and of his Majeſty's Reign 
the ſeventh Year. 


WH ren Dar, I Preſence of me Notary- 
publick and the Witneſſes after named, Ap- 


| peared A, who, in purſuance of a Procuratory 


granted to him by B, of Date, Sc. went with us, 
in Preſence of C (a), and there, after reading 
and publiſhing the above ſaid Procuratory, and 
alſo the Contract of Wadſet | or heritable Bond] 
after mentioned, he forewarned and required the 
ſaid C (#), to attend upon the —— Day of 


. — 


(a) Or, went with us to the Dwelling- houſe of C, in the 


Tan of E, where. he and his Family preſently reſide, if the 


Reverſer was admoniſhed at the Place of his Abode. 
(b) The Reverſer being minor, Requiſition, as well as Bremo- 


nition, muſe alſo be made to his Tutors and Curators, perſonal- 


ly, or by Letters of Supplement at the Market. croſs of the head 
Burgh of the Juriſdiction where the Minor reſides; and if the 
Reverſer hath no certain Domicil, or if he is a Subject reſiding 
abroad, he muſt be cited upon Letters of Requiſition” under the 

hs Signet, 


in Terms of the Clauſe of Requiſition; mèntion- 


ed in the Contract of Wadſet or heritable Bond 
recited in the Procuratory above rehearſed; and 


on Delivery of the Money, to get up the Con- 
tract or Bond] itſelf, the Charter and Saſine 
enſuing upon it, and an ample Renunciation 
and Grant of Redemption of the Infeſtment, 


to be kept and uſed by him and his Succeſſors 


as their own proper Evidence in time coming. 
Moreover, he certified the ſaid C, that in caſe of 


his Abſence, or Refuſal to pay in the Money, 


the above B would proteſt, that he had incurred 
the penal Sum of , mentioned in the Clauſe 
of Requiſition before expreſſed, and that he might 
be liable in payment of the ſame accordingly. 
And hereupon the ſaid A required an authentick 
Inſtrument concerning the whole Matter, under 
the Hand of me Notary-publick ſubſcribing: 


Theſe things were done, Oc. [in forma communi. 


. | * 
10 - ; 
3 . Sofia CS I = 


| Signet, at the Market.croſs of Edinburgh, and Pier and Shore of 
Leith: In both which Caſes, the Inſtrument of Requiſition bears 
ſuch a near Semblance and Affinity to that of Premonition in 
a like Caſe, that it would be nothing leſs than an Aſfront offer- 
ed to the Judgment of the Reader to give an Inftance of it. 

(a) Add, with the bygone Annualrents of that Sum, and 
the termly Penalties hitherto incurred through the untimely 
Payment of them, if the Money is ſecured 6y an improper Was: 
ſet, of an Inſefiment of Annualtent, 

* | 
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next to come, betwixt Mid- day and Suns 
ſet, at | Deſcribe the Place particular i.] there to 
make payment to the ſaid B, or to his Attorney. 
in his Name, of the principal Sum of —— (a, 


r — 
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The preciſe Time prefixed by rhe Requiſition 
drawing sp, ir is the Creditor's Buſineſs to at- 
a 


rend at the Place appointed, to ſhew he is ready 


to renoynce his Claim and give yp the Inyeſtiture, 


upon Receipt of the Redemption- money; and if 
the Reverſer abſents himſelf, or, being preſent, 
refuſeth to pay the Money, the Creditor or his 
Proxy, after reading the Inſtrument and Clauſe 
of Requilition, proteſts under Form of Inſtrument 
for the Penalty ſtipulated in the Contract. This 


Jaſtrumenr 1 18 called, 


An Inftrument of Arendance 


ſpecified ſpecially conſtipute, according to a Pro- 


Curatory granted to him by B, of Date, Oc. and 


went with us [wie the particular Place exæ 


preſſed in the Inſtrument of Requiſition.) and there, 


after reading and publiſhing, Oc. [Narrate the 
Contract of adſet or heritable Bond, and make ſpe- 


dial mention of the Clauſe of Regi ” tion.] In the 
fame manner, after reading and publiſhing the be- 


org mentioned Fug impowering the ſaid 
A to make the Requiſition, and perform the reſt 
ofthe Order under written : Aud again, after reads 


ing and publiſhing an Inſtrument of Kequiſition 


under the Hand ot D Notary-publick, repreſent- 
ing, That the ſame A, purlyant to the above ſaid 
Procuratory, had on che — Day of by- 
aſt, forewarned and required — ſaid C, to at- 
kend at the Time of the Dare of this nſtrymenr, 
| at 


3 og roxy "SG B Was 


Appeared A, Attorney to the EfeR after 


the penal Sum of 
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at the Place of Redemption already ſpecified, 


there to make payment to the above B, or to his 
Attorney in his Name, of the aforeſaid principal 
Sum o* , the bygone Annyalrents of that 
Sum, and the termly Penalties incurred through 


the untimely Payment of theſe Annualrents; and 


upon Delivery of the Money, to get up the fore- 
mentioned Security, the Charter and Saſine en- 
ſuing upon it, and an authentick Renunciation 
and Grant of Redemption of the Infeftment, to be 
kept and uſed by him and his Succeſſors as their 
own proper Evidences in time coming: and alſo 
repreſenting, That this A certified the above C, 
that in caſe of his Abſence, or Refuſal to pay the 
Money, he would proteſt that he had incurred 
| mentioned 1n the Clauſe 
of Requiſition before rehearſed, and that he might 


be liable in payment of it accordingly : And there, 


I fay, after reading and publiſhing the particular 
Writings juſt now recited, in Preſence of the Wit= 
neſſes ſtanding by, this ſame A ſhewed us an am- 
ple Renunciation and Grant of Redemption of 


the aboye mentioned Security, and declared, that 


upon Receipt of the Redemption- money, he was 


ready to give it up, with the Security itſelf, aud 
the Charter and Saſine following thereupon; but 


in regard the above C, nor no Perſpn in his Name, 
appeared in that behalf, though he was divers 
Times called upon at the moſt patent Door of the 


Place of Redemption before deſcribed, the faid 
A therefore, having awaited there till Sun-ſer, 


did then, according to the Direction of the __ 
| . ald 
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faid Procuratory, proteſt, that as the ſame C had 
incurred the penal Sum of - ſtipulated in the 
Clauſe of Requiſition already es. try he might 
be liable in payment of it accordingly; and that 


he might alſo be liable fot the Damage and Ex- 


pence the above B may happen to ſuſtain on ac- 


count of his Failure in that Reſpect. Beſides, he 


proteſted, that the Diligence, perſonal or real, 
ſeconding the Requiſition, might in nowiſe wea- 
ken or invalidate the heritable Security above 
written, but that the ſame Security, nevertheleſs, 
might continue to have its utmoſt Effect, till che 

whole Sums above ſpecified were thoroughly ſas 
tisfied. And hereupon he required Inſtruments, 
Oc. Theſe things were done, Oc. 


The Debtor thus witiftanding the Rexuilition; 


by retaining the Money after the Creditor hath 


notified his Intention to him to have it returned, 


his Perſon may be attacked > apa g and Cas 
off by Arreſtment and 


Forthcoming, the free Diſpoſal of his Heritage 


| barred by Inhibition, or the Heritage itſelf evict- 


ed by 4 at the Crediror's s Diferet 
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